United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,718 


THE DANVILLE TOBACCO ASSOCIATION, 
A Corporation, et al., 


Appellants, 
Vv. 


ORVILLE L. FREEMAN, 
Secretary of Agriculture, 


Appellee. 


Appeal From the United States District Court 
for the District of Columbia 


United States Court of Apnea: 


tor the District ot Columbia Circuit 


FILED §=JuL 29 1964 


INDEX 


Complaint for Declaratory Judgment and i acai Relief, filed 
December 19, 1961 


Defendant's Answer to the Complaint, filed February 19, 1962 
Pretrial Proceedings, filed January 24, 1963 
Findings of Fact and Conclusions of Law, filed March 3, 1964 


Order of Judge Leonard Walsh dismissing the action, dated March 
3, 1964 Ua tee carenses sees z mies 


Notice of Appeal, filed May 15, 1964 

Deposition of George L. Turner (July 2, 1962) 
Deposition of Spencer B. Hanes, Jr. (May 22, 1962) 
Deposition of George Grange (October 19, 1962) 
Excerpts From Transcript of Proceedings 


Witnesses: 


George A. Myers 
Direct (by Mr. Dulany) 
Cross (by Mr. Best) 
Redirect (by Mr. Dulany) 
Recross (by Mr. Best) 
Further Redirect (by Mr. Dulany) 


Plaintiffs' Exhibit No. 1, Regulations of the Secretary of Agricul- 
ture under the Tobacco Inspection Act of August 23, 1935, 
paragraph 29.1, 29.2 and 29.3 


Plaintiffs' Exhibit No. 2, 


Petition for Repeal of a Portion of the Regulations of the Secre- | 
tary of Agriculture Under the Tobacco Inspection Act of 
August 23, 1935, as Amended July 2, 1958 


Excerpt from the FEDERAL REGISTER, Tuesday, July 25, 
1961, page 6625 


Decision by Secretary of Agriculture, dated September 7, 1961 


ee Exhibit No. 2, Decision of the Acting Secretary Charles | 
S. Murphy, dated September 7, 1961 


Docket Entries 


DOCKET ENTRIES 
Parties Attorneys 


THE DANVILLE TOBACCO ASSOCIATION Edmund D. Campbell. 
A Corporation Benj. W. Dulany 
et al., 8220-Southern Bldg. | 


v. 


ORVILLE L, FREEMAN David C. Acheson 
Secretary of Agriculture Sylvia A. Bacon 
U.S. Attorneys Office 


Action for 
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF 
Sn ne EEE UEEEEEEEEEEEEEEE EE ERR 
PROCEEDINGS | 


Complaint, appearance, filed. 


Summons, copies (3) and copies (3) of Complaint issued Ser 12/20/ 
61. US Atty ser 12/19/61. Atty Gen ser 12/20/61. 


Answer of deft to complaint; c/m 2-19-62; appearance of David C. 
Acheson and Sylvia A. Bacon filed. 


Calendared (AC/N) 


Notice by pltffs to take deposition of Spencer B. Hanes, dr.5 c/s 
2-21-62 filed. 


Notice by pltffs to take deposition of C. A. Carr; c/s 2-21-62 filed. 


Notice by pltffs to take deposition of Henry Erickson; o/'m 2-21-62 
filed. 


Motion of deft for order that deposition not be taken; P & A; ¢e/s 
2-23-62. filed. 


Order postponing pltff's discovery depositions for not leks than 
thirty days; pltffs given opportunity to take discovery depositions 
for not to exceed sixty days before hearing of any motion for sum- 
mary judgment which may be filed by deft. (N) Sirica, J. 


Transcript of testimony, 2-23-62; pages 1 to 11. (attys copy) filed. 


Transcript of proceedings, pages 1-11; 2-23-62. Court's copy. (Rep. 
by Ernest Markwalter) filed. 


Notice by pltffs of taking deposition of Mr. C. A. Carr; oe 4-19-62 
filed. 


Notice of pltffs to take deposition of Spencer Hanes; aja 8! 5-7- 62 filed. 
Deposition of Mr. Charles Albert Carr, May 21, 1962 filed. 


Notice of pltff to take deposition of George L. Turner; o/m 6-15-62 
filed. 


Docket Entries 


(iv ) 


nnn 


PROCEEDINGS 


Deposition of Spencer B. Hanes. Jr., May 22, 1962, filed. 
Deposition of George L. Turner 7/2/62 filed. 


Notice by pltffs to take deposition of Orville L. Freeman; c/m 9-6-62 
filed. 


Motion of deft. to quash notice to take deposition of deft. & for order 
that deposition be taken on written interrogatories, P & A, c/m 9-17- 
62 MC 9-17-62 filed. 


Opposition of pltffs to motion to quash notice to take deposition or 
for order that deposition be taken on written interrogatories, Exhibit 
A, c/m 9-20-62 filed. 


Motion to quash notice of deposition or in alternative that deposition 
be taken on written interrogatories argued and submitted (Rep: E. 
Markwalter). Sirica, J. 


Called. Assistant Pretrial Examiner 


Order denying motion to quash notice of deposition or in the alterna- 
tive for order that deposition be taken on written interrogatories; 
authorizing Secretary of Agriculture to designate appropriate subor- 
dinate in his place for oral deposition on October 19, 1962 at 10:00 
A.M. (QW). Sirica, J. 


Certificate of Readiness by pltffs., c/m 11-12-62 filed. 


Deposition of George R. Grange by Pltffs. Oct. 19, 1962 ($38.50) 
filed. 


Pretrial Proceedings, Assistant Pretrial Examiner 
List of witnesses by plaintiffs. c/m 2-25-63 filed. 


Hearing begun; respited to January 28, 1964 (Rep: Dorothy F. Sweet) 
Walsh, J. 


Hearing resumed and concluded taken under advisement (Rep: Doro- 
thy F. Sweet). Walsh, J. 


Objections by deft. to pltffs. introduction into evidence matters out- 
side the administrative record filed. 


Trial memo by deft filed. 
Trial memo by pltff, appendix A, B & C filed. 
Findings of fact and conclusions of law. Walsh, J. 


Judgment dismissing action with prejudice and assessing costs ver- 
sus defendant (N) (Signed 3-18-64). Walsh, J. 


Notice of appeal by pltff. from order of March 19, 1964. Deposit 
$5.00 by Coons. Copy mailed to Sylvia Bacon filed. 


Cost bond on appeal by plaintiff in sum of $2,500.00 with U.S.F.&G. 
Co. approved. Filed. 


Docket Entries | (v ) 


PROCEEDINGS 


Transcript of proceedings, Jan. 27, 1964; Vol I, Page 1- 90, (Rep: D. 
Sweet) (Court's copy) filed. 


Record on Appeal delivered to U.S.C.A., Deposit by Benjamin W. Du- 
lany $1.40 


Receipt from U.S.C.A. for original papers filed. 
Stipulation as to exhibits on supplemental record filed. 
Exhibits 1 & 2 by plaintiff filed. 

Exhibits 1 & 2 by defendant filed. 


Official transcript of testimony, Jan 27, 1964, Vol I, pp 1-90 incl. 
(D. F. Sweet, Reporter) Counsel's copy filed. 


Supplemental Record delivered to U.S.C.A., Deposit by Benjamin WwW. 
Dulany 50¢. 


Receipt from U.S.C.A. for supplemental Record filed. 


JOINT APPENDIX 


[Filed December 19, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE DANVILLE TOBACCO ASSOCIATION, 
a corporation, 

Masonic Temple 

Danville, Virginia 


NEAL'S TOBACCO COMPANY, INC., 
a corporation, 

Riverside Drive, 

Danville, Virginia, 


VIRGINIA - CAROLINA WAREHOUSE, INC., 
a corporation, 

Loyal Street, 

Danville, Virginia, 


WINSTON-SALEM WAREHOUSE ASSOCIATION, 
an unincorporated trade association, 

723 Trade Street, 

Winston-Salem, North Carolina 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TAYLOR'S WAREHOUSE COMPANY ) No. 4048-61 
) i 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Civil Action 


a corporation, 
916 Patterson Avenue, 
Winston-Salem, North Carolina 


PIEDMONT WAREHOUSE COMPANY, INC., 
T/A PEPPER'S WAREHOUSE, 
a corporation, 

115 West 8th Street, 

Winston-Salem, North Carolina 


CAROLINA-STAR WAREHOUSE, 
a partnership, 
West 82nd Street, 
Winston-Salem, North Carolina 


COOK'S WAREHOUSE, 

a partnership, 
$420 North Patterson Avenue, 
Winston-Salem, North Carolina 


GROWER'S WAREHOUSE, 

a partnership, 
3100 Glenn Avenue 
Winston-Salem, North Carolina, 


Plaintiffs, 
v. 


ORVILLE L. FREEMAN, 

The Secretary of Agriculture 

of the United States, 
Washington 25, D. C. 


Defendant 


~— 


Joint Appendix 


Complaint 
[Filed Dec. 19, 1961] 


COMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 


| 

1. The jurisdiction of this Court is invoked under the Constitution of 
the United States and the Fifth Amendment thereof, the Federal Declara- 
tory Judgment Act (28 U.S.C. § 2201) and Section 10 of the Administrative 
Procedure Act (28 U.S.C. §1009). Plaintiffs by this action seek to enforce 
certain substantive rights existing under the Constitution and laws of the 
United States. The amount in controversy exceeds the sum of $10, 000 ex- 
clusive of interest and costs. 

2. Plaintiff Danville Tobacco Association, Inc. is an incorporated 
trade association organized and existing under the laws of the State of 
Virginia. Plaintiff Winston-Salem Warehouse Association is an unincor- 
porated trade association. The plaintiff Danville Tobacco Association, Inc. 
represents the owners and operators of the tobacco warehouses in Dan- 
ville, Virginia, and said warehouse owners are members of the plaintiff 
corporation. Plaintiff Winston-Salem Warehouse Association represents 
the owners and operators of the tobacco warehouses in Winston-Salem, 
North Carolina, and said warehouse owners are members of that associa- 
tion. | 

3. The plaintiffs Neal's Tobacco Company, Inc. and Virginia-Caro- 
lina Warehouse, Inc. are corporations owning and operating tobacco ware- 
houses in Danville, Virginia; plaintiffs Taylor's Warehouse Company and 
Piedmont Warehouse Company, Inc. are corporations owning and operat- 
ing tobacco warehouses in Winston-Salem, North Carolina; plaintiffs Caro- 
lina-Star Warehouse, Cook's Warehouse and Grower's Warehouse are 
partnerships owning and operating tobacco warehouses in Winston-Salem, 
North Carolina. Each of said plaintiffs is a member of the plaintiff trade 
association in its respective city and they join herein as individual plain- 
tiffs on their own behalf and on behalf of other warehouse owners and 
operators in Danville and Winston-Salem similarly situated, | 

4, This action is brought to have declared invalid certain amended 
(and identical) regulations of the Secretary of Agriculture adopted (a) 
under the Tobacco Inspection Act of August 23, 1935 (7 U.S.C, § 511), and 
(b) under the Commodity Credit Corporation Charter Act of June 29, 1948 
(15 U.S.C. 714b (d)), — all of said regulations having been sai case July 2, 
1958. 
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5. The amended regulations purported to have been adopted as afore- 
said provide in pertinent part as follows: 


"Reasonable inspection and price support services. The 
extension of tobacco inspection and price support services 
to new markets and additional sales will be conditioned 
upon the reasonableness of such services existing in the 
applicant market area. Transactions in tobacco as con- 
ducted at auction markets involve the sale of tobacco at 
a bona fide auction sale participated in by an adequate set 
of buyers. Determination with respect to reasonableness, 
and consequently with respect to granting or denying addi- 
tional services, will be based on evidence (1) that the appli- 
cant market or sale will function as a bona fide auction sale 
and has firm commitments with an adequate set of buyers 
that they will participate in the sale if inspection and price 
support services are provided, * * * 1° (7 CFR § 29.2(a) 
and 6 CFR § 464.1017(a)) 


6. The said Tobacco Inspection Act of August 23, 1935, provides in 
pertinent part that the Secretary of Agriculture shall designate markets 
where the auction sales of tobacco are held and shall provide for the 
furnishing of inspection and grading services upon request to such desig- 
nated markets. 


7. The cities of Danville and Winston-Salem have been duly desig- 
nated as tobacco markets by the defendant Secretary of Agriculture under 
said Act, and, since 1942, have been furnished by the Secretary of Agri- 
culture sufficient inspection and grading services to hold four "sales" 
daily (a "sale" being presently approximately 2200 baskets of tobacco). 


8. Plaintiffs are desirous of applying for and obtaining additional in- 
spection, grading and price support services for an additional or fifth 
daily sale to be held in each of the cities of Danville and Winston-Salem. 
Such additional sale would permit these markets to accommodate those 
tobacco farmers desirous of selling their tobacco crops in Winston-Salem 


and Danville, but who must be turned away because of inadequate grading, 
price support and inspection service. 
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9, Plaintiffs are informed and believe and therefore aver that the al- 
lowance of a fifth daily sale in each of said cities would result in an an- 
nual increased sales volume in each city of from eight (8) to ten (10) 
million pounds of tobacco, with a resulting increase in Sales commis- 
sions to the warehousemen of each said cities aggregating $120,000 to 
$150,000. 


10. Plaintiffs aver that it is impossible for any applicant to comply 
with the prerequisites for such increased services as set forth in the 
following language of the said amended regulations: 


" * * * that the applicant market or sale will func- 
tion as a bona fide auction sale and has firm commit- 
ments from an adequate set of buyers that they will 
participate in the sale if inspection and price support’ 
services are provided." (7 C.F.R. § 29.2(a)(1) and 6 | 
C.F.R. § 464.1017(a)(1)) 


Plaintiffs aver that, as impossible of compliance, the said amended 
regulation is arbitrary, capricious, confiscatory and void. 


11. The aforesaid regulations adopted by the Secretary of Agricul- 
ture also provide as follows: 


™t Adequate set of buyers’ shall mean 5 or more 
buyers representing 5 or more companies or buying | 
organizations who could reasonably be expected to 
purchase at least two-thirds of the total U. S. produc- 
tion of the kind of tobacco for which the additional serv- 

ices are requested.” (7 C.F.R. §29.1(b) and 6 C.F.R. 

§ 464.1016(b)) 
Plaintiffs do not know and cannot know what constitutes an adequate 
set of buyers, as defined in said paragraph of the regulations.) Plain- 
tiffs are informed, believe and therefore aver that the defendant 
Secretary of Agriculture has available to him sufficient information 
to determine which buyers can reasonably be expected to purchase at 
least two-thirds of the total Unite d States production of the kind of 
tobacco for which the additional services are requested, but has 
refused to divulge this information to plaintiffs on the ground that it 
is confidential. Plaintiffs do not have available to them any facts 
upon which they could determine what constitutes an adequate set of 


buyers. 


6 Complaint 


2  UEEEEneneneeeemeneee= eS 


12. Plaintiffs are informed and believe and therefore aver that suf- 
ficient buyers representing large purchasers of tobacco would be present 
at any additional sale held by them, because major buying companies 
maintain re-drying facilities in the respective cities which afford great 
convenience and financial savings to said buyers; but plaintiffs also aver 
that as a matter of policy said buying companies refuse to make firm or 
written commitments to that effect in connection with any proposed ap- 
plication for any proposed sale at any proposed market. 


13. Plaintiffs aver that since July 2, 1958, which was the applicable 
date of the regulations in question, no applicant for increased tobacco in- 
spection and price support services has been able to obtain any firm or 
written participation commitments from more than one major purchaser 
of tobacco, and plaintiffs further aver that since the date of enactment 
of said amended regulations the Secretary of Agriculture has not granted 
a single application for extension of tobacco inspection and price support 
services thereunder. 


14, On June 16, 1961, plaintiff Associations filed a petition with the 
defendant Secretary of Agriculture, pursuant to 5 U.S.C. § 1003(d), pray- 
ing for the repeal of the following portion of said amended regulations 
which read as follows: 


'" ** * that the applicant market * * * has firm com- 
mitments from an adequate set of buyers that they will 
participate in the sale of inspection and price support serv- 
ices are provided ** * ." (7 C.F.R. § 29.2(a)(1) and 6 C.F.R. 
§ 464.1017(a)(1)) 


On September 7, 1961, the defendant Secretary of Agriculture denied 
said petition and refused to repeal or amend the said amended regula- 
tions. 


15. Plaintiffs are informed by counsel and therefore aver that the 
action of the Secretary of Agriculture in denying the petition of plain- 
tiff Associations for repeal of the aforesaid amended regulation, re- 
ferred to in paragraph 9 of this complaint, was arbitrary and capricious 
and deprives the plaintiffs of property without due process of law in 
violation of the Fifth Amendment to the Constitution of the United States 
and of the aforementioned statutes. Plaintiffs also aver that by said 
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regulation the defendant has delegated to the tobacco buying companies 
complete authority to determine the location of future tobacco markets 
and number of additional sales, which delegation of authority is not 
authorized by law. 


16. By reason of the premises there exists between the pares to 
this action an actual justiciable controversy within the purview of the 
Declaratory Judgment Act, 28 U.S.C. § 2201, and plaintiffs are entitled 
to have their rights in this action adjudged and declared herein, 


17. Plaintiffs have no adequate remedy at law. 


WHEREFORE, plaintiffs demand that the Court adjudge, decree and 
declare: 


1. The rights and legal relations of the plaintiffs and 0 
defendant in the premises. 


2. That the aforesaid amended regulations adopted on ‘July 2, 
1958, by the Secretary of Agriculture under the Tobacco Inspection Act 
and Commodity Credit Charter Act are unauthorized by law and beyond 
the power of defendant to impose and enforce, and are invalid and void. 


3. That the defendant and the officers, attorneys and agents of 
the defendant be permanently restrained from the enforcement of said 
amended regulations. | 


4. Such other, further and different relief as the Court may 
deem equitable and meet in the premises. 


DOUGLAS, OBEAR & CAMPBELL/s/ Edmund D. Campbell 
Of Counsel /s/ Benj. W. Dulany 


CRAIGE, BRAWLEY, LUCAS /s/ Robert V. Brawley 
& HENDRIX /s/ 
Of Counsel 


SANFORD AND CLEMENT /s8/ R. Paul Sanford 
Of Counsel 
Attorneys for Plaintiffs 


8 Defendant's Answer 


[Filed February 19, 1962] 
ANSWER TO THE COMPLAINT 
First Defense 


The complaint fails to state a claim against the defendant upon which 
relief can be granted. 


Second Defense 
The court lacks jurisdiction over the subject matter of the action. 
Third Defense 


(1) Defendant denies the allegation contained in Paragraph 1 of the 
complaint. 


(2) Defendant alleges he is without knowledge or information suf- 
ficient to form a belief and, therefore, denies the allegations contained 
in paragraph 2 of the complaint. 


(3) Defendant alleges he is without knowledge or information suf- 
ficient to form a belief and, therefore, denies the allegations contained 
in paragraph 3 of the complaint. 


(4) For answer to paragraph 4 of the complaint, defendant says 
that it does not contain allegations of fact and, therefore, does not re- 
quire an answer, but to the extent the statements may be deemed al- 
legations of fact they are denied, except that defendant admits that 
certain regulations were issued on July 2, 1958 pursuant to the Tobacco 
Inspection Act, and on said date certain regulations were issued pur- 
suant to the Commodity Credit Corporation Charter Act and related 
acts. 


(5) Defendant denies the allegations contained in the first ten 
words of paragraph 5 of the complaint and admits the correctness of 
the quoted portion of the regulations. 


(6) Defendant denies the allegations contained in paragraph 6 of 
the complaint, and respectfully refers the Court to the provisions of 
the Tobacco Inspection Act of August 23, 1935, for the meaning thereof. 


(7) Defendant admits the allegations contained in paragraph 7 of 
the complaint. 
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(8) Defendant denies the allegations contained in paragraph 8 of the 
complaint, and for further answer states that plaintiffs, Danville 
Tobacco Association and Winston-Salem Warehouse Association made 
application for additional tobacco inspection and price support services 
for an additional sale on the Danville, Virginia, and the Winston-Salem, 
North Carolina markets, respectively, and that after a hearing on such 
applications the Acting Secretary, Charles S. Murphy, on September 7, 
1961, rendered a decision on such applications denying each of the ap- 
plications on the principal grounds that the tobacco inspection and price 
support services on each of said market was reasonable and adequate 
and had not been shown by the applicant to be unreasonable and inade- 
quate, 


(9) Defendant denies the allegation contained in paragraph 9 of the 
complaint. 
(10) Defendant denies the allegations contained in paragraph 10 of 
the complaint. 
(11) Defendant denies the allegations contained in ras 11 of 


the complaint, except the accuracy of the quotation contained therein, 
and respectfully refers the Court to the provisions of the regulations. 


(12) Defendant denies the allegations contained in paragraph 12 of 
the complaint. 


(13) Defendant admits the allegation contained in the first five lines 
of paragraph 13 insofar as it pertains to hearings on seven applications 
filed with the Department, including the two applications hereinbefore 
referred to. Defendant admits the allegation contained in the last four 
lines of paragraph 13 of the complaint and for further answer ‘states 
that such applications were denied on the grounds that the tobacco in- 
spection and price support services on each of the applicant markets 
were not shown to be unreasonable and inadequate and that applicant 
failed to show that an adequate set of buyers would participate in the 
proposed additional sales. 


(14) Defendant denies that plaintiff Association filed a petition for 
repeal of 6 C.F.R. 464.1017(a)(1) as alleged in paragraph 14 of the 
complaint and admits the remaining allegations contained in paragraph 
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14 of the complaint and for further answer states that plaintiff Association 
also prayed for repeal of additional portions of the regulations issued pur- 
suant to the Tobacco Inspection Act. 


(15) Defendant denies the allegations contained in paragraph 15 of 
the complaint. 


(16) Defendant denies the allegations contained in paragraph 16 of 
the complaint. 


(17) Defendant denies the allegation contained in paragraph 17 of 
the complaint. 


WHEREFORE, defendant demands judgment dismissing the complaint 
with costs. 


/s/ David C. Acheson 
/s/ Sylvia A. Bacon 
United States Attorney and Assistant 


[Certificate of Service, February 19, 1962] 


[Filed January 24, 1963] 
PRETRIAL PROCEEDINGS 


Statement of Nature of Case: 


Action for declaratory judgment as to validity of certain regula- 
tions of the Secretary of Agriculture adopted under the Tobacco Inspec- 
tion Act (7 U.S.C. §511) and Commodity Credit Corporation Charter Act 
(15 U.S.C. §714b(d)), and for injunction restraining enforcement thereof. 


Undisputed Facts: 


As of July 2, 1958, the Secretary of Agriculture adopted certain 
regulations, purportedly pursuant to the Tobacco Inspection Act of 
August 23, 1935 (7 U.S.C. 1511) and under the Commodity Credit Cor- 
poration Charter Act of June 29, 1948 (15 U.S.C. 714b (d)). 


These regulations contained the following identical provisions: 
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"Reasonable inspection and price support services. 


The extension of tobacco inspection and price support 
services to new markets and additional sales will be | 
conditioned upon the reasonableness of such services | 
existing in the applicant market area, Transactions in 
tobacco as conducted at auction markets involve the 
sale of tobacco at a bona fide auction sale participated 
in by an adequate set of buyers. Determination with | 
respect to reasonableness, and consequently with respect 
to granting or denying additional services, will be based 
on evidence (1) that the applicant market or sale will | 
function as a bona fide auction sale and has firm com- 
mitments with an adequate set of buyers that they will 
participate in the sale if inspection and price support: 
services are provided, ** * ." (7 C.F.R. §29 .2(a) ene 
6 C.F.R. §464.1017(a)). 


OK OR OK Ok Ok i 


" ** * that the applicant market * * * has firm — 
commitments from an adequate set of buyers that they 
will participate in the sale if inspection and price sup- 
port services are provided * * * ." (7 C.F.R, 829. 2(a) 
(1) and 6 C.F.R. § 464. 1017(a) (1)). 

Plaintiffs, The Danville Tobacco Association (incorporated) and 
Winston-Salem Warehouse Association (unincorporated) are trade as- 
sociations representing the owners and operators of tobacco ware- 
houses in Danville, Virginia, and Winston-Salem, North Carolina, 
respectively. | 


The remaining Ps own and operate tobacco warehouses. 


On June 2, 1961, Ps Danville Tobacco Association and Winston- 
Salem Warehouse Association petitioned D for repeal of certain 
regulations promulgated pursuant to the Tobacco Inspection Act (7 
U.S.C. 511-511q) which set forth the requirements for additional 
tobacco inspection and price support services (7 C.F.R., Part 29; 6 
C.F.R. 464). | 


Notice of public hearing thereon was published in the Federal 
Register on July 25, 1961, 26 F.R. 6625. Ps Danville and Winston- 
Salem and other persons presented written data to the Secretary of 
Agriculture or his authorized agent. 
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On September 7, 1961, D Secretary of Agriculture issued a decision 
denying the petition for repeal and concluding that repeal or deletion 
would not be in the best interests of the tobacco growers, the industry, 
or the public. 


Ps Danville and Winston-Salem also filed with D an application dated 
April 24, 1951, for additional inspection and price support services to 
permit an additional sale in the Danville and Winston-Salem markets. 
Hearings were held beginning May 24, 1961, and on September 7, 1961, 
the D issued a decision denying the application. 


Thereupon P filed this action. 


PLAINTIFFS ask a declaratory judgment that the regulations in 
issue are invalid as impossible of compliance in that: 


(A) Ps do not know and cannot know what constitutes "adequate set 
of buyers,” and although D has available to him sufficient information to 
determine this fact, he refused to divulge this information to Ps. 


(B) The buyers representing large purchasers of tobacco would 
be present at any additional sale held by Ps, but as a matter of policy 
these buying companies refuse to make firm or written commitments 
that they will attend any sale at any market. 


Plaintiffs further assert that they have exhausted their administra- 
tive remedy since, on June 16, 1961, they filed a petition with the 
Secretary of Agriculture seeking the repeal of the aforesaid regulations, 
and on September 7, 1961, said petition was denied. Ps aver that such 
refusal was arbitrary and capricious and denies the Ps of property 
without due process of law in violation of the Fifth Amendment to the 
Constitution; and that the effect of said regulations is to delegate to the 
tobacco buying companies the authority to determine the location of fu- 
ture tobacco markets and the number of additional sales, and that said 
delegation of authority is invalid and not authorized by law. 


Plaintiffs ask judgment: 
(1) Declaring said regulations to be unauthorized by law and 


beyond the power of D to impose and enforce, and invalid and void. 
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(2) Restraining D and his officers, attorneys and agents per- 
manently from enforcement of said regulations. 
| 
DEFENDANT, Secretary of Agriculture, denies all allegations with 
respect to any invalidity of either the regulations or the administrative 
action denying the petition to repeal. | 


Defendant contends: 


(1) The Court lacks jurisdiction over the subject matter of 
the action. | 


(2) The Ps lack standing to sue. 
(3) There is here involved no case or controversy. 


(4) Ps' administrative remedies were not exhausted prior to 
the institution of this action. As to Ps Danville and Winston-Salem D 
contends that if these Ps have additional evidence not presented in the 
prior proceedings, a new petition and/or application should have been 
filed. As to all the other Ps, D asserts they did not participate in any 
administrative proceedings with respect to the regulations. 


(5) Defendant's administrative action denying the petition for 
repeal is not subject to judicial review. 


(6) The complaint fails to state a claim upon which relief may 
be granted. 


Defendant denies that his actions were arbitrary or capricious, and 
asserts that interested parties were invited to present data, view, and 
arguments with respect to the petition of Ps Danville and Winston- 
Salem for repeal of the regulations here in issue; that more than 180 
submissions of data and views were received by the D; that all, except 
Ps Danville and Winston-Salem, plus five others, were in opposition to 
the proposed repeal. D further asserts that the D's decision of Sep- 
tember 7, 1961, denying the application of Ps Danville and Winston- 
Salem for additional inspection and price support services to permit an 
additional sale in Danville and Winston-Salem markets, was based on 
a finding that the tobacco inspection and price support services on each 
of the applicant markets were reasonable and adequate and were not 
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shown to be unreasonable and inadequate; that said finding was based on 
substantial evidence of record. 


Defendant therefore denies Ps are entitled to the relief prayed, and 
ask that the complaint be dismissed. 


STIPULATIONS: 
Facts under "UNDISPUTED FACTS." 


It is stipulated that the following may be admitted without formal 
proof of authenticity, subject to all other objections: 


Certified copy of record of administrative proceedings 
in the Department of Agriculture. 


It is the position of counsel for D that the trial is limited to a 
judicial review of the administrative record and that the calling of wit- 
nesses is neither necessary nor proper in this cause. 


Counsel for Ps will seek to adduce oral testimony. 


Counsel for Ps agrees to furnish counsel for D, within two weeks, 
the names and addresses of all witnesses known to him, including ex- 
pert witnesses, if any, but exclusive of impeachment witnesses (filing 
a copy of said list with the Clerk of the Court), and to furnish the names 
of such additional witnesses as he may learn of thereafter to counsel for 
D prior to the trial. 


Counsel for D agrees to reciprocate with the names and addresses 
of witnesses known to him, although counsel for D does not agree that 
oral testimony is appropriate. 


Trial Attorneys: For Ps - Benjamin W. Dulany 
For D - Judah Best 
/s/ Elizabeth Bunten, Assistant 
Pretrial Examiner 


No Trial to be had before February 25, 1963 


Findings of Fact and Conciusions of Law 


[Filed March 3, 1964] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This matter came on for hearing before the Court, sitting without a 
jury, on January 27 and 28, 1964. Plaintiffs seek a declaratory judgment 
and injunctive relief and ask the court to declare invalid certain regula- 
tions promulgated by the Secretary of Agriculture pursuant to the 
Tobacco Inspection Act of 1935, and identical regulations promulgated 
under the Commodity Trade Corporation Charter Act of 1948. Plain- 
tiffs also seek judicial review of an administrative determination of the 
Secretary of Agriculture regarding the aforementioned regulations. 


The Court having considered the stipulated facts, the pleadings, and 
the record, now makes the following findings of facts and conclusions of 
law. 


Findings of Fact 
1. Two of the plaintiffs, the Danville Tobacco Association and the 
Winston-Salem Warehouse Association, are trade associations represent- 
ing owners and operators of tobacco warehouses in Danville, Virginia, 
and Winston-Salem, North Carolina. The remaining parties plaintiff 
are owners or operators of tobacco warehouses in Danville and Winston- 
Salem. 


The defendant is Orville L. Freeman, Secretary of Agriculture. 


2. Prior to 1942, the then Secretary of Agriculture had promulgated 
certain regulations under the Tobacco Inspection Act of 1935 (7 U.S.C. 
511), designating certain markets throughout the country where tobacco 
might be sold at auction. Among the places so designated, and for which 
price supports were provided, were Danville, Virginia and Winston- 
Salem, North Carolina. 


3. In addition to designating markets, the Secretary farther 
authorized certain markets to hold multiple "sales." A sale is an 
individual sub-market within a designated market. For each designated 
sale, the Secretary has required that there be furnished by him in- 
spectors and graders who, just prior to the sale, examine the tobacco 
to be offered at the auction and indicate the grade of the tobacco to be 
sold. No tobacco may be offered for sale at auction on any designated 
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market or sale until it has been inspected and certified by an authorized 
representative of the Secretary. Criminal penalties are provided for 
violation of these provisions of the Act. 


4, Under the Commodity Credit Corporation Act of June 19, 1948 
(15 U.S.C. 714), the Secretary also promulgated regulations providing that 
if any tobacco which is sold at auction on designated markets or at 
designated sales does not bring certain minimum prices, then such 
tobacco will be acquired as collateral for loans made by the Stabilization 
Board. 


5. On July 2; 1958, the Secretary promulgated certain amended 
regulations under the Tobacco Inspection Act and under the Commodity 
Credit Corporation Act, said amended regulations under the two Acts 
being identical and reading in part as follows: 


"REASONABLE INSPECTION AND PRICE SUPPORT 
SERVICES. The extension of tobacco inspection and price 
support services to new markets and additional sales will 
be conditioned upon the reasonableness of such services 
existing in the applicant market area. Transactions in 
tobacco as conducted at auction markets involve the sale 
of tobacco at a bona fide auction sale participated in by an 
adequate set of buyers. Determination with respect to 
reasonableness, and consequently with respect to granting 
or denying additional services, will be based on evidence 
(1) that the applicant market or sale will function as a 
bona fide auction sale and has firm commitments from an 
adequate set of buyers that they will participate in the sale 


if inspection and price support services are provided. 
. 7 C.F.R, 29.2(a) and 6 C.F.R. 464.1017(a)." 


(emphasis supplied). 


"291. DEFINITIONS. As used in this subpart, the 


following terms shall have the following meanings: 
* * * 


(b) "Adequate set of buyers' shall mean 5 or more buyers 
representing 5 or more companies or buying organizations 
who could reasonably be expected to purchase at least two- 
thirds of the total U.S. production of the kind of tobacco 
for which the additional services are requested, 7 C.F.R. 
29.1(b) and 6 C.F.R. 464.1016(b)." 
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6. On or about April 24, 1961, plaintiffs, the Danville Tobacco As- 
sociation and the Winston-Salem Warehouse Association, pursuant to the 
Tobacco Inspection Act regulations, 7 C.F.R., Part 29, filed applications 
with the defendant for additional inspection and price support services 
to permit an additional or fifth sale each in the Danville and Winston- 
Salem markets. Hearings on these applications were held ii ics 
May 24, 1961 in the two cities. 


7, On June 2, 1961 plaintiffs, the Danville Tobacco ‘Kseostiien and 
the Winston-Salem Warehouse Association, filed a petition for the repeal 
of those provisions of the regulations which provide that a determination 
on an application for inspection and price support services for an 
additional sale shall be based on evidence that the applicant sale will 
function as a bona fide auction sale and has firm commitments from 
an adequate set of buyers that they will participate in the sale if inspec- 
tion and price support services are provided. It was also proposed to 
delete the definition of "adequate set of buyers" and the provision of the 
regulations placing the burden of proof upon the applicant to show by 
documentary evidence or testimony of buying organizations which buy- 
ing organizations are committed to participate in the sale. 


8. Note of proposed rule-making in connection with the foregoing 
petition for repeal of the above-described regulations was published in 
the Federal Register on July 25, 1961 (26 F.R. 6625) in accordance with 
Section 4 of the Administrative Procedure Act (5 U.S.C, 100). Pursuant 
to the notice, some 180 written submissions of data, views, and argu- 
ments were filed with the Hearing Clerk of the Department of Agricul- 
ture. One hundred and seventy-three of these submissions opposed the 
repeal proposal. 


9, On September 7, 1961, the Secretary issued a decision denying 
the application for additional market services, The Secretary found that 
the tobacco inspection and price support services on each of the ap- 
plicant markets were reasonable and adequate. The Secretary also 
determined that the need for additional sale and additional services 
was not shown for either applicant market. 


10. On September 7, 1961, the Secretary issued a decision ane 
the petition for repeal and concluding that repeal of or deletion of these 


18 Findings of Fact and Conclusions of Law 


I 


regulations would not be in the best interest of the tobacco growers, the 
industry, or the public. 


11. The parties plaintiff other than Danville Tobacco Association 
and the Winston-Salem Association did not participate as petitioners in 
the petition for repeal or as applicants in the application for additional 
services. 


12. Following the denial of their petition for repeal of the afore- 
said regulations, plaintiff warehouse associations, together with other 
individual warehousemen, filed this present action for declaratory 
judgment and injunctive relief under the Federal Declaratory Judgment 
Act (28 U.S.C. 2201) and Section 10 of the Administrative Procedure 
Act. 


Conclusions of Law 


1. The Court has jurisdiction over the subject matter of this sec- 
tion. 


2. The Plaintiffs have exhausted their administrative remedies. 


3. The administrative findings of the Secretary of Agriculture, 
dated September 7, 1961, denying the application for additional market 
services, are supported by substantial evidence. 


4. The regulations issued by the defendant on July 2, 1958, by virtue 


of the authority contained in the Tobacco Inspection Act and the Com- 


modity Credit Corporation Charter Act, were properly and lawfully 
issued and within the scope of his authority in all respects. The regula- 
tions here challenged are valid and constitute a proper and rational 
exercise of the rule-making power conferred upon the Secretary by the 
Tobacco Inspection Act. 


5. The decision by the Secretary of Agriculture of September 7, 
1961 denying the petition for repeal is reasonable and supported by the 
record. The administrative record indicates that the Secretary has 
acted lawfully and within the scope of the powers conferred upon him 
under the Tobacco Inspection Act. 


6. The proceedings under which the petition for repeal was held 
were regular and orderly, and consistent with the requirements of the 


Order / Notice of Appeal 


Administrative Procedure Act. 


7, Plaintiffs have failed to sustain their burden of proof of 
demonstrating procedural irregularities in the rule-making proceeding 
initiated by the petition filed on June 2, 1961. | 


8. Plaintiffs have failed to sustain their burden of showing that the 
regulations promulgated by the Secretary are arbitrary and capricious. 


9. Defendant is entitled to judgment. 


Counsel for defendant will present an appropriate order. 


/s/ Leonard P, Walsh, Judge 


3 March 1964 


x * 


ORDER 


Pursuant to the findings of fact and conclusions of law filed March 
3, 1964 in this cause, it is ORDERED and DECREED this 18th day of 
March, 1964 as follows: 


1. Judgment is hereby entered in favor of defendant and 
against plaintiffs dismissing this action with prejudice. ! 


2. The costs of this action are hereby assessed against plain- 
tiffs, for which execution may issue. 


/s/ Leonard Walsh, Judge 


[Filed May 15, 1964] 
NOTICE OF APPEAL 


Notice is hereby given this 15th day of May, 1964, that The Dan- 
ville Tobacco Association, a corporation, Neal's Tobacco Company, 
Inc., a corporation, and Virginia-Carolina Warehouse, Inc., a corpor- 
ation, three of the plaintiffs in this action, hereby appeal to the United 
States Court of Appeals for the District of Columbia from the | 
judgment of this Court entered on the 19th day of March, 1964, in 
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favor of Orville L, Freeman, the Secretary of Agriculture of the United 
States and against said plaintiffs. 


/s/ Edmund D. Campbell 
/s/ Benj. Dulany 
Attorney for Plaintiffs 


DEPOSITION OF GEORGE L. TURNER (July 2, 1962) 
* * x * * * DIRECT EXAMINATION 


BY MR. DULANY: 

Q. Mr. Turner, for the record will you state your full name and 
home address, please? A. George L. Turner, 5 Paxton Road, Richmond 
26, Virginia. 

Q. What is your present employment, sir? A. President of Amer- 
ican Suppliers, a Division of the American Tobacco Company. 

Q. Is that the buying division, so to speak, of the American Tobacco 
Company? A. Buying, processing, storing. 

Q. How long have you held that position, sir, approximately? A. 
June, 1958. 

Q. Prior to that time what was your position, sir? A. Vice- 
President of the American Suppliers. 

Q. How long did you hold that? A. 18 months approximately. That 
is all you wanted? 

Q. Yes, sir: Now prior to that time? A. Iwas assistant to the 
Executive Vice-President. 

Q. For how long? A. 5 years. 

Q. How long have you been with either American Tobacco Company 
or one of its affiliates approximately? A. Well, it will be 47 years in 
October. 

Q. During this period of time, sir, have you been concerned 
mainly with the buying and processing rather than the manufacturing 
and sale? A. All buying and processing. 
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Q. Mr. Turner, there have been a number of new markets designated 
since 1946, and I will ask you if you know on each of these markets. I will 
give you the place of the market, the approximate date, and I will ask you 
if you know whether your company had a buyer on that market when the 
new market was designated. 

The first one would be Greensboro, North Carolina, in 1950? 
A. I don't know. 

Q. Do you know whether they have one there now? A, ves, they 
have one. 

Q. Do you recall whether they had the one there either when it 
opened or shortly after it opened? A, I don't know, 

Q. How about Ellerbe, North Carolina in 1949? A. Canl consult 
with Mr. Sparrow? 

MR. DULANY: I have no objection. 

MISS BACON: I have no objection. 

BY MR. DULANY: (Continuing) 

Q. To paraphrase your answer, if I understand it you don't have 
this information in your memory and you would have to look up your 
records here in order to ascertain that? A. Right. 

Q. Let me run through briefly the rest of these. First of all do you 
feel you would recall any of these markets that have been designated 
since 1948 and whether your company had a buyer there either at or im- 
mediately following the opening of the market? A. I feel 1 can do that 
since I have been in this office. 

@. Which would be since when, sir? A. June, 1958. | 

Q. How about Madison, Florida. Do you recall that one, sir? A. 
We went on that market in 1960. 

Q. How about Thomasville, Georgia which was also opened in 1956? 
A. We went on Thomasville at the same time. 

Q. How about Swainsboro, Georgia? A. Same time. 

Q. Pearson, Georgia? A. At the same time. 

Q. Alma, Georgia? A. The same time. 

Q. When you say the same time, you mean in 1960? A. That is 
correct. 

Q. And that would be the first time— A. I never did eet a chance 
to talk to Mr. Sparrow if you recall, 
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Q. If you would like to, it would be perfectly all right. A. Ican 
clarify that if you want me to. 

Q. I think that would be agreeable. 

NOTE: At this point paper writings are tendered the witness 
by his secretary, after which time the taking of the deposition 
continues as follows: 

A. (Continuing) We are both wrong. 1959. 

BY MR, DULANY: (Continuing) 

Q. Then the Alma, Georgia, Pearson, Georgia, Swainsboro, Georgia, 
Thomasville, Georgia and Madison, Florida would be markets that you had 
representatives on for the first time in 1959; is that correct? A. That's 
right. 

Q. With regard to Greensboro, North Carolina, where a new market 
was designated in 1950, do you have someone on that market now? A. 
Yes. 

Q. Has he been gn there for a number of years? A. Yes. 

Q. How about Ellerbe, North Carolina where a new market was 
designated in 1949? Do you have someone on that market? A. Yes. 

Q. Is that something that has happened in the last year or So or 
before that that he has been on there? A. You understand— 

Q. Iam not trying to pin you to a date as to when they started. I 
am trying to work it back from the other end to show that you have 
someone now and it isn’t something that happened in the last 6 months 
or ayear. A. What you must realize is that I am familiar with what 
that has gone on since I have been in this office. Prior to that time it 
came under someone else's jurisdiction. 

On this date here I will have to look back in our files to 
answer these questions, if you want them just when we did go. 

Q. Let me ask then this way. Have you had someone at Ellerbe, 
North Carolina since you have been in your present office? A. Yes. 

Q. With regard to all of these then I will restrict the question to 
that time period. How about Clinton, North Carolina? Where say a 
new market was designated in 1946? A. We have a buyer there. 

Q. Dunn, North Carolina? A. We have a buyer there. 

Q. Winsor, North Carolina? We have a buyer there. 

Q. Fayetteville, North Carolina? We have a buyer there. 
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. Hemingway, South Carolina? A. We have a buyer there. 

. Lamar, South Carolina? A. We have a buyer there. | 

. Fitzgerald, Georgia? A. We have a buyer there. 

. Silvester, Georgia? A. No. 

. High Springs, Florida? A. We have a buyer there. 

. Jasper, Florida? A. We have a buyer there. 

. Now, Mr. Turner, do you recall anyone ever having gotten in 

12 touch with you with regard to an application which was filed with the 
Department of Agriculture for an extension of price support and grading 
services for a new market in Sylvania, Georgia? A. We would have that 
on file. | 
Q. Do you recall anyone ever having gotten in touch with you and 
asking you if you would commit the company to have a buyer on the 
market if the services were granted? A. I do not recall having received 
an application. 
Q. Do you recall having discussed it with anyone in the company 
that they had received such a request? A. No. 
Q. How about a request for an additional sale at Lexington, Ken- 
tucky? In 1958 would you recall any request for a committment on that, 
sir, either to you or someone else in the company? A. Ido not recall. 
Those letters from Burley would be in our Louisville office. : 
Q. How about an application in 1958 for an additional sale in 
Cynthiana, Kentucky? A. I do recall we did receive from Cynthiana a 
request. 
Q. Do you recall the person you received that from? A. I can 
look it up. : 

Q. If you have it there, I would appreciate it. Do you recall dis- 
cussing this particular request with Mr. Neeley, sir? A. Yes, sir. 

Q. Who was he at that time? A. Vice-President of American 
Suppliers. 

To answer your previous question, it was Mr. J. R. Peak, 

Supervisor of Leaf Tobacco Sales, Cynthiana, 

Q. What did he request, sir? A. It seems here he requests for 
an additional buyer. 

Q. Did he request a committment for an additional set of buyers? 
A. There again a thing of that kind would be in our Louisville office. 
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Q. Asa result of his request did you make a committment that the 
company would have a set of buyers on this additional sale if the price 
support and grading services were granted? A. No, we did not commit. 

Q. With regard to the Maysville, Kentucky request for additional 
sale on 1958, do you recall having gotten any request for a committment 
for additional set of buyers? A. Yes, we have a list showing the dif- 
ferent burley markets. They have asked for additional buyers since my 
being in this office. 

Q. Does your list show whether the request was made in 1958? A. 
June 30, 1958 is the date that is shown on this list I have. 

Q. As a result of that request did the company or did you for the 
company make any committment to have a set of buyers on the market 
if the request was granted for the price support and grading services? 
A. We did not commit ourselves. 

Q. With regard to the Tobacco Board of Trade in Greenville, 
Tennessee in 1959, did you again receive a request for additional set of 
buyers or for a committment for a set of buyers? A. Yes. 

Q. And again did you grant such a request and make such a com- 
mittment? A. We did not. 

Q. On any of these applications, sir, have you given a committ- 
ment, either verbal or written, that you would have additional set of 
buyers if the services were granted? A. Are you still talking about 
the burley markets? 

Q. Iam speaking now particularly of the five that I have named 
since 1958, which would be the Sylvania, Georgia, Lexington, Kentucky, 
Cynthiana, Kentucky, Maysville, Kentucky, and Greenville, Tennessee ? 

15 A. Of those five markets you mentioned we have not made a committment 
since 1958. 

Q. Have you, sir, or your company at any time to your knowledge 
ever given a verbal committment and asked that it not be made public? 
A. I do not know. 

@. You know of no such case where this has happened? A. 
Certainly I haven't. 

Q. And you know of no case in the company where it has happened? 
A. No, I do not. 
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Q. Is your company, sir, in the habit of making committments for 
any new or additional sales, irrespective of the ones I have = or in 
any case? 

MISS BACON: Objection in asking for a characterization or habit. 

Q. You may answer over objection. A. What was the question? 

Q. (Question read) A. No. 

Q. Since 1958 has your company given any firm committments, 
either written or oral, to any market that they will have a set of buyers 
there? A. Unless it was well-established sale. 

KOK OK OK OK 

Q. Mr. Turner, on the Danville and Winston-Salem siarkets you do 
have a set of buyers on those sales at the present time? A, That's 
right. 

Q. What type of tobacco do you buy there, sir? Is that what is 
known as flue-cured? A. Flue-cured, Type 11. 

Q. How much Flue-cured tobacco does your company purchase ina 
year, sir? A. I can't answer that question, 

Q. Because you don't know or because you consider it a trade 
secret? A. We consider it of a confidential nature. 

Q. Do you make that information available to the public in any 
form, sir? A. No. 

Q. Do you know if it is available to the public in any form? As 
No. 

Q. What percentage of the tobacco sold on the sy steee baleen 
market did your company purchase? A. We consider that of a con- 
fidential nature. 

Q. And the same would be true of Winston-Salem or Danville or any 
any other market? A. Yes. 

Q. If your company bought a given percentage of tobacco ¢ on say 
the Danville market, would it necessarily buy the same Renceneaee of 
tobacco sold on other markets— A. No. 

Q. —or does that percentage vary? A. The percentage will 
vary. 

ow OK OR Ok Ok 
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Q. Ami correct from your previous testimony that in no case have 
you given a firm committment to have an additional set of buyers for a 
new sale or a new market? That would be since 1958? A. We have not 
made any committment. 

Q. Does the quantity and quality of tobacco on any given market 
influence whether or not your company will have a set of buyers at that 
market? A. No. 

Q. What does influence that, sir? A. Our requirements. 


x kK KK OK 


Q. What would be the factors which you would consider in deter- 


21 mining how much tobacco you would buy on a given market? A. The 


selectivity of our standards. 
Q. By that you mean the quality of tobacco that was offered? A. 
Right. 
Q. And as that would vary, your quantities of tobacco purchased 
would vary I would assume? A. Right. 
* KKK KK 
Q. Do you know of any case where your company has given a 
written or firm verbal committment to any new market or additional 
sale on an existing market when they first opened or before they first 
opened, I should say? A. J don't know. 
Q. You don't know of any? A. No, —wait a minute. I don't know 
any. I don't know the answer to your question. 
Q. Do you know of any yourself? A. Ido not. 
x * eK KK 
Q. Mr. Turner, have you ever given a committment more than a 
month or two in advance of an opening of a sale, a committment to the 
effect that you have buyers there? A. Not to my knowledge. 


x OK OK OK OK OK 


EPOSITION OF SPENCER B. HANES, JR. (May 22, 1962) 


P 
xk * * * 


BY MR. DULANY: 
Q. Would you state your full name, sir? A. Spencer B. Hanes, dr. 
Q. Where do you reside? A. Winston-Salem. 2440 Reynolds Drive. 
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Q@. Where are you presently employed? A. R. J. Reynolds Tobacco 
Company, Winston-Salem, 

Q. What is your position, sir? A. Executive Vice Prasident, 

Q. How long have you been employed with Reynolds Tobacco Com- 
pany? A. Since 1935. | 

Q. How long have you held your present position? A. years, 


approximately. 
Q. Prior to that time, what position did you hold? A. Vice- -presi- 


dent. 

Q. And how long did you hold that, sir, approximately? I don' t care 
exactly. A. I don't know. I guesstimate about two or three years, but I 
wouldn't swear to it. 

Q. Does your work pertain to any particular facet of the R. J. Rey- 
nolds Company, over-all work? A. Yes, I have been since 1959 charged 
with the responsibility of all leaf acquisitions. 

Q. In other words, you have been in general charge and Seen 
of the buying of all tobacco that is purchased by the company ? A. Yes, 

I don't have that direct responsibility now, but it answers to me, 

Q. Have you had requests since July of 1958, from any markets to 
make a firm commitment that you will supply buyers to them, if they get 
an additional sale, or if they have a market at which the Govexnment sup- 
plies price support in trading services? A. Yes. 

Q. How many would you say, sir? A. Since '58? 

Q. Since July of '58. A. I would assume, oh, probably a half dozen 
since that time. | 

Q. Do you recall one from Sylvania, Georgia? A. Yes. 

Q. Do you recall who you talked to in that instance? A. No, I don't. 

Q. Would it have been a Mr. Faulkner? Would that refresh your 
recollection? A. I haven't the vaguest idea who I talked with. : 

Q. What did he ask you? For what were you asked for at that time, 
if you recall, sir? A. As I recall it, they stated that they were attempting 
to open a tobacco market with the usual representations of justification 
and, of course, were asking for a commitment, a buyer, when ne market 
opened, 

Q. Did he ask for a written commitment or a verbal commitment, or 
do you recall? A. I don't recall. We have had both in the course of time. 
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Q. Did you give a commitment? A. No. 

Q. Did you give any informal commitment? A. No. 

Q. Did you give any informal commitment, and ask that the name of 
the company be withheld? A. No. 

Q. Mr. Hanes, do you consider the Reynolds Tobacco Company one 
of the five leading tobacco companies in the purchasing of tobacco? A. 
Slightly prejudiced, but I do. 

Q. You don't recall talking to a Mr. Cavendish in regard to this? 
Would that help refresh your recollection? Anattorney. A. I just 
don't have any recollection of any individual in connection with it. I 
couldn't honestly say that I talked with him, or whether there was cor- 
respondence about it. 

Q. Do you recall anyone from Lexington, Kentucky, asking you for 
a commitment? A. Not a formal request, no. 

Q. Well, an informal request? A. Yes, there have been. I 
couldn't say whether it was prior to or since '58, but in recent years. 

Q. Do you recall who made that request? A. Let me think. One 
time Boots Rhodes—I don't have any idea what his real name is. I 
have always known him as Boots—Boots Rhodes came down here with 
a group of people, and I don't recall the others in the group. I remember 
he was in the group, to discuss the same thing, additional set of buyers 
in Lexington. 

Q. Has there been a Mr. Hardy employed by Reynolds? A. Yes, 
there was. 

Q. What is his full name? A. Herbert N. Hardy. 

Q. And what was his position? A, He was, when he retired, a 
Chairman of Executive Committee. 

Q. Was he concerned with the purchase of tobacco? A. Yes, he 
was. That was his prime responsibility. 

Q. Did you ever discuss with him whether he had been asked to 
give a commitment to the Lexington, Kentucky, market? A. As my 
memory serves me, he was present when that group was down here. 

Q. Was any commitment given by you? A. No. 

Q. Do you know whether any was given by Hardy? A. No, it 
was not. 

Q. By that I mean either written, verbal, formal, or informal. 
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A. No. 
Q. Do you recall any requests with regard to the Cynthiana, 
Kentucky, request for additional sale? A. No, I don't. i 

Q. Do you recall a Mr. Herbert Moore asking you— A. I know 
Herbert Moore well. 
Q. Do you recall him asking you for a commitment? A. No, I 
don't. 


Q. Then would it be safe to assume that there was no commit- 
ment given in the Cynthiana case, oral, written, formal, or informal, by 


you? A, It was not by me; no. 

Q. Do you know whether it was by anyone else? A. I don't think 
so. I don't know of my own knowledge, but I don't think so. 

* KOK OK OK OK : 

Q. Then your position has been that you really would not commit 
yourself one way or the other; isn't that correct? A. That's correct. 

Q. Has that been your position on all requests that you have re- 
ceived? A. I think so. 

Q. And would you say that that was the general policy of Reynolds 
Tobacco Company to make no commitment? A. No, no. 

Q. Wouldn't your job entail a making of the policy in that regard, 
sir? A. I would say so. Yes. 

Q. Then if it was your policy, it would then, would it not, be the 
company policy? A. I guess this is semantics to what is policy and 
what is practice. I view policy to be something that is a stated or 
unstated as a practice that you continue from year to year, and we 
have no-— 

Q. I don't mean to badger words with you. A. We don't have any 
fixed policy regarding it except to weigh each request on its own 
merits. 

Q. Well, it has been your practice, then, to use your— A. That 
has been experience; yes, sir. 

Q. And it has been the practice of the company? A, (Nodded. ) 

Q. With regard to markets which have been, new markets that 
have been designated since the middle forties? I would like to name 
some of those and ask you if—ask you some questions about each one. 

As I understand it, Greensboro, North Carolina, had a new 
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market on June, in June of 1950. Did Reynolds have a buyer at that market 
at the time it opened, or shortly thereafter; do you know? A, I think so. 

Q. Were they requested to make any commitment with regard to that 
market before it opened? A. I don't recall any requests, but I assume it 
was, it did exist, but I don't— 

Q. Do you recall whether any commitment was made, or is that 
still part of the same practice that commitments are made— A. I 
frankly don't remember. I just don't know. 

Q. Do you recall any instance where a firm commitment has been 
made in advance, either written or oral? 

MISS BACON: May we place a time on that, Mr. Dulany? 

BY MR. DULANY: 

Q. At any time, within your knowledge? A. No, I don't recall an 
instance where a commitment was made. 

Q. With regard to Ellerbe, North Carolina, which opened in August 
of '49, do you recall whether Reynolds had a buyer at the time it opened, 
or shortly thereafter? A. I don’t know whether we were there the first 
year or not. I know we were in the second year, but I don't recall about 
the first year. 

Q. How about Clinton, North Carolina, in 146? A. I couldn't say of 
my own knowledge whether we were there at the opening or not. 

Q. But you have been there shortly after the opening? I am not 
trying to put words in your mouth, but within a year or two in any event? 
A. Oh, yes. 

Q. How about Dunn, North Carolina; that was in '49. A. Same 
thing. 

Q. By "Same thing’’ you mean you're not positive whether they were 
there in the first year, or within a short time they were there? A. I 
really don't know about the first year, but within the first two or three 
years, yes, we were there. 

Q. How about Windsor, North Carolina, 1950? A. I think we were 
there within a week. 

Q. Fayetteville, in'47? A. That's another one ] am not sure 
whether we went the first year. Iam sure we were there the second 
year. 

Q. Hemingway, South Carolina? A. There againI don't recall about 
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the first year, but we were there within the first two or three years. 
Q. Lamar, South Carolina? A. Same. Same thing. 
Q. Alma, Georgia? A. Yes, I believe we were there the first 
year. 
Q. Fitzgerald, Georgia? A. I am not sure of that one, about the 
first year, but we were there afterwards. 
Q. Pearson, Georgia? A. Again I don't know about the first year. 
Q. Swainsboro, Georgia? A. Let's see. AS my memory serves 
me, I believe they have opened, closed, and reopened, and I am not sure. 
I am not sure whether we were there the first time they opened or not. 
13 . Sylvester, Georgia? A. I think we were there the first season. 
. Thomasville, Georgia? I think we were there the first season. 
. High Springs, Florida? A. We were there the first season. 
. Jasper, Florida? A. Not sure about the first year in Jasper. 
. But have been since? A. But have been since. 
. Madison, Florida? A. Iam not sure about the first year there, 
but we have been since, 


Q. Lake City, South Carolina, which is an additional sale rather 
than a new market? A. I don't know when they started it, or whether 
we were there the first year. We have been on that so-called rump sale 
since that time—called in the trade. 


Q. From your responses to the questions with regard to these 
various sales, would I be correct in summing up by saying it has gener- 
ally been the policy of the R. J. Reynolds Tobacco Company, or the 
practice, if would prefer that way, sir, to generally follow all sales? 
A. If in our determination there was sufficient tobacco cae to our 
needs being offered there. 

Q. What type of tobacco is purchased by R. J. Reynolds on the 
Danville-Winston-Salem market? A. Flue cured. 

Q. Flue cured. What belts are they in? A. Old belt. 

Q. Do other belts also sell the same flue cured tobacco? A. Not 
the same. It is flue cured tobacco but— 

Q. Speaking of type, not grade? A. Yes, it is flue cured ce, 
It is under the Government's designation, each belt has a type number 
assigned as subtypes under the general term of flue cured, 

Q. Have there been any additional sales or new markets that you 
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——_—— 


can recall in the—-which sell flue cured tobacco that you have not had a 

buyer at, either immediately or shortly thereafter? A. There was one 

down there in southern part of South Carolina. I don't recall the name 

of the town, that we did not go to. I don't think they stayed open long. 
Q. Did they have Government inspection and price support? A. 

I don't know. 


Q. You don't know that? You don't recall the name of the town? 
A. Ido not. I just remember a group coming here to request us to put 


a buyer there. We made no commitments one way or the other. We 
didn't do it. I don't know whether they ever operated actually, but Iam 
under the opinion that they may have sold a day or two. I don't know. 

* OK OK OK OK 

Q. How much flue cured tobacco does the company buy in a year, 
sir? A. Well, that is a question I would a lot rather not answer. I'd 
rather not furnish that information to our competitors. 

MR. RAMM: Do you regard it as a trade secret. 

THE WITNESS: I regard it as a trade secret. 

BY MR. DULANY: 

Q. Do you also regard it as a trade secret, what percentage of 
the flue cured tobacco that is sold is purchased by your company? A, 
I sure do. I would love to know exactly what the competitors are doing. 
I feel they would like to know what we are doing that way. 

Q. I don't wish to encroach upon the trade secrets. I just merely 
wish to find out where you believe the trade secret begins, sir. A. 
We regard— 

Q. And I would respect, I would assume that your counsel would 
instruct you whenever he felt that that was a trade secret being en- 
croached upon. 

Do you purchase the same percentage of your flue cured 
tobacco on the various markets? By that I mean if you buy 10 per 
cent of the tobacco sold on one market would you necessarily buy 10 
per cent of the tobacco sold on another market? A. No, would not. 

Q. Would your purchases vary considerably from market to 
market percentagewise and in volumewise? A, Oh, sure. 

Q. Would it not be more economical from the standpoint of the 
tobacco company to purchase more tobacco where it had facilities for 
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processing that tobacco rather than having to ship it? A. Perhaps some. 
Save the freight cost. 

Q. Mr. Hanes, have you ever been asked for a firm commitment to 
have buyers at an existing market or sale? A. (Nodded.) 

Q. Would you give such a firm commitment? A. No. 

Q. Would again be your practice not to give a firm commitment 
either on a proposed new sale, or new market as well as an old sale on 
an old market? A. That's right. I assume you mean sometime in ad- 
vance of the opening market? 

Q. Yes. A year in advance. A. Well, a year in advance I don't think 
anyone living can guesstimate what the volume or quality of tobacco will 
be offered on any market and, of course, from our point of view that is 
what dictates our presence; tobacco that is satisfactory to our needs, 
and in such volume to justify the expense of operation on the market. 

MR. DULANY: I have no further questions. 

I have one additional question I would like to ask. I have one 
more question. 

BY MR. DULANY: 

Q. Did I understand you correctly, sir, that you do not aaa the 
quantity or percentages of tobacco that your competitors purchase on 
various markets? A. No, I don't know. 

BY MISS BACON: KOK KO OK 

Q. And if it is not to your advantage to put them ona particular 
proposed sale, you would not then give a commitment to that sale? A. 
That is correct. 

Q. In response to one of Mr. Dulany's questions you indicated that 
you would follow a sale if it was suitable to your needs. Now would 
those needs be the factors that we have been talking about here? A. 
That is right. The quality and quantity of tobacco offered, the avail- 
ability of buyers, the very—lI repeat again, of whether or not our own 
demand, whether or not we were having difficulty in supplying our 
needs for proposed manufacture. 

* ek Ok OK OK 

Q. Would you be able to tell, Mr. Hanes, three or four months 
in advance of the opening of a market whether or not you could com- 
mit yourself to such a market? A. No, ma'am. 
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Q. Do you not in fact each year ata particular market buy the same 
general kind of tobacco, i.e. flue cured tobacco in this particular area? 
A. We try to. 

Q. And you do know that each year, do you not, you have a minimum 
requirement? A. Oh. yes. 

Q. For that tobacco? A. Oh, yes. 

Q. So then do you not know in three to four months in advance of the 
opening of the market that there is a minimum of tobacco which you need 
and must buy on the market? A. Well, I would say we know that there is 
a minimum demand for flue cured tobacco whereas it might be desirable 
to buy certain portion of it in one belt or the other. If Mother Nature 
doesn’t provide it, why, then you have to buy it elsewhere. 

ee RR RH 

Q. At this time could you commit yourself to participate in the 
existing sales in Winston-Salem? A. No, I could not make a positive com- 
mitment that we would buy tobacco in Winston-Salem. If the tobacco was 
not offered that was suitable to our needs, we would not buy. I would ex- 
pect. though, there would be tobacco suitable to our needs to be offered in 
Winston-Salem this year. But I couldn't make a positive statement, yes, 
we will buy tobacco in Winston-Salem. We have no idea what kind of 
crop they will have. It could be completely unsuitable to our need. 

Q. Has your experience here in Winston-Salem indicated that in 
each of the past ten years the Winston-Salem market has offered the kind 
and type and quality of tobacco that you would want? A. It has and in 
varying quantities. 

Q. And as to establishing, the establishment of additional markets, 
it would be more difficult for you to tell whether you— A. I would say 
it is almost impossible to tell at this point. The crop is barely in the 
field. If you can say what volume will be produced— 


** KK KK 


Q. And it is my understanding, however, that if your business, or 
if the condition in the market showed a need for an additional sale that 
you could give and would give a commitment? 

MR. DULANY: I object to the form of that question. He has 
testified exactly the opposite in detail. 

THE WITNESS: Would you mind restating the question? 
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(The reporter read the question.) | 

THE WITNESS: I don't-——-I just can't conceive of a condition where we 
could make a commitment months in advance, put a buyer on any market 
anywhere. We simply wouldn't know, wouldn't have any basis for de- 
termining either volume or quality to be offered, 

BY MISS BACON: 

Q. Mr. Hanes, isn't it a fact that without regard to volume or 
quantity in order to stay in business you need so much tobacco? A. Sure. 

Q. You are going to buy it somewhere? A. Somewhere. 

Q. And there are only 94 markets in the flue cured area at this time? 
A. In the United States they do produce it in some other places. 

Q. And that you were, therefore, going to have to buy some tobacco 
on those 94 markets? A. Not necessarily. It would be—it might be 
entirely possible for us to skip a whole year if the crop were completely 
unsatisfactory. I would doubt that that condition would ever arise, but 
it would be possible for us to pass up a whole year. 

Q. So that there might be one year in which the need of your business 
would not require you to buy? A. That's right. 

kok OK OK OK OK 

THE WITNESS: Talking about the kind of tobacco offered. I guess it 
is possible for the needs of the business to get that way, but that would 
be an unfortunate circumstance. 

BY MISS BACON: 

Q. Have you ever taken buyers off the sale because the tobacco was 
not the quality and variety that you wanted? A. Not in flue cured, not that 
I recall, flue cured. 

Q. Assume that you have exhausted the supply which paryiite you to 
buy nothing in a given year, if you're not satisfied with the crop, is there 
not then a basic minimum requirement that you would have to buy in 
order to remain in business? A. Sure. 


Q. And under those circumstances could you give a firm commit- 
ment? A. Not to buy on any one tobacco market, no, 

Q. But you would give a commitment to buy on some market? A. 
Not necessarily. I think this is a very unlikely thing, but it is entirely 
possible that the only satisfactory supply might be elsewhere than in the 
United States, in which case, much as we would regret it, I think we 
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would have to go there to get it. I think there is an implied commitment 
until we should notify markets otherwise, that everywhere we have been 
customarily we would be back. 
* Ke OK OK OK OK 

33 At what time can you reasonably determine the quality of flue cured 
tobacco? I am trying to get the interval between that time and the time 
that the various markets open. Is that a matter of weeks, or a month 
or— 

THE WITNESS: Well, we don't really know what the quality of the 
crop is until you see the tobacco on the warehouse floor. Now we make 
an effort to determine by going to farms and taking samples from the 
farmer's barn and when you are standing, looking at the bottom tier of the 
barn, barn full of tobacco, you are seeing a mighty little bit of what is 
in there, so we really don't know what the character of the crop will be 
until you are some weeks into the marketing. Now it tends to be true 
that the experience in the market in the South, the experience there tends 
to follow through with minor regional exceptions because of the weather, 
the character of the crop tends to follow pretty well through. 

BY MR. DULANY: 

Q. In other words, you either have a good flue cured tobacco year 

34 or you have one that’s generally not so good? A. Well, now one belt 
can have bad weather, as Eastern North Carolina had three or four years 
ago, with heavy rains right at the time they would have normally har- 
vested, and they couldn't get in the field. It changed the character of 
what we would have expected to be offered there, and there wasn't so 
much tobacco suitable to our needs as would normally have been the 
case. 

Q. Would it be fair to say, sir, that it is this unknown factor of the 
quality of the tobacco that prohibits a firm commitment in advance? A. 
That is right. That is one of the things. 

Q. When someone comes in and asks you for a firm commitment, 

I believe you testified on cross-examination that you made an appraisal 
of the needs for a sale. What did that consist of, sir, an appraisal? A. 
Obviously that is a judgment factor on our part, and it consists of re- 
viewing the part performance in an area, if it’s an.existing market, and 
without any facts and figures to back it up, but going on the memory of 
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people who participated on that market, the volume that is generally of- 


fered, you have an allotted selling time on the market and that doesn't 
mean that much is sold there. 

Q. Is any investigation made at the site of the market with regard 
to the farmers who are raising the tobacco? A. You mean direct 
questions or conversations with the farmers? 

Q. Yes, sir. A. No, sir. 

Q. Do you attempt to find out from them in any way what their 
desires may or may not be? A. No, sir. 

Q. Mr. Hanes, I think I'd be correct in saying that you are a 
businessman, sir? A. I hope so. 

Q. When you make an appraisal, it is made from the standpoint of 
your company's welfare and profit in an attempt to make the best pos- 


sible profit you can; isn't that so, sir? A. Sure. 
* * KK KOK 
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* * Kk OK OK 

BY MR. DULANY: 

Q. Would you state your full name, please, sir. A. It is George R. 
Grange. 

Q. Where do you reside, sir? A. 5008 Bradford Drive, iceeateie: 
Virginia. 

Q. Where are you employed, sir? A. United States Department of 
Agriculture. 

Q. In what capacity? A. I am Deputy Administrator for Marketing 
Services, Agricultural Marketing Service. 

MR, DULANY: May we stipulate that he is the person designated 
pursuant to the order of Judge Sirica entered October 9, 1962? 

MISS BACON: We may so stipulate. 

BY MR. DULANY: 

Q. Mr. Grange, have you read the complaint and the answer that 


has been filed in this case? A. Yes. 
OK OK OK Ok OK 
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BY MR, DULANY: 

Q. Mr. Grange, I would like to refer to paragraph 11 on page 4 of 
the complaint which was denied by the answer of the defendant. 

With reference to that allegation I would ask you whether the Sec- 
retary of Agriculture has available to him sufficient information to 
determine which buyers may reasonably be expected to purchase two- 
thirds of the total United States production of flue-cured tobacco, the 
type sold on the Danville and Winston-Salem markets. A. Yes. 

Q. In what form is that information? In other words, where does 
he get itfrom? A. The primary source of such information is reports 
which are filed by each warehouse listing the sales of tobacco to each 
buyer. 

Q. Does the Secretary of Agriculture also have available to him 
any tax returns which would show the purchases of tobacco by the pur- 
chasing companies? A. The statutes stipulate that Internal Revenue 
records are available to the Secretary of Agriculture if needed for cer- 
tain purposes in carrying out the tobacco program. 


Q. Does he in fact so utilize that information? My question is 
this: You say that the statute makes it available. Does he avail him- 
self of the statute? A. We have not done so because it is not necessary 


to do so. We have complete information as to the procurement of tobacco 
from our own sources. 

Q. Are the reports which you stated the Secretary of Agriculture 
has from each warehouse of what sales they have made and to whom kept 
in any public record where they are available to the public? A. No, sir. 

Q. If anyone went to the Department of Agriculture and made a 
request for those reports, would they be available to them? A. No, sir. 

Q. Have any such requests been made to your knowledge by anyone? 
A. Not to my knowledge. 

Q. In any event, it would be the policy or the practice of the Depart- 
ment not to make them available? A. Yes. And the statute under which 
warehousemen are required to file these reports stipulate that such in- 
formation shall be confidential. 

Q. Do these reports indicate the ultimate purchaser or only the 
person who actually buys the tobacco on the warehouse floor? A. The 
purchasers are listed by type of purchaser. 
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Q. Could you explain that a little more please? A. Well, tobacco 
companies are identified. The name of each purchaser is shown. 

Q. In other words, thereare some companies, are there not, which 
merely purchase tobacco for other companies, they are not cra! 
manufacturers? A. That's right, sir. 

Q. And your reports then would only show the company which pur- 
chased the tobacco, not the person necessarily that that company was 
acting as agent or independent contractor buying for? A. That's cor- 
rect. Our record would not reveal the tobacco companies for which 
each of these buying representatives may be making their purchases. 

Q. Again referring to paragraph 11 of the complaint, the last 
sentence on page 5, which states: 

"Plaintiffs do not have available to them any facts upon which 
they could determine what constitutes an adequate set of buyers." 
Again this allegation was denied in the answer and again I ask 
you if you know the basis of that denial from the factual standpoint. In 
8 other words, where would the plaintiffs have available to them this in- 
formation? A. Yes. I believe Iam familiar with the grounds on why 
such an allegation would be denied. Even though the specific records 
which the Department has would not be made available to the general 


public, we have knowledge and belief that there is very good information 
available within the tobacco industry as to the relative pax chagee by the 
different firms. 


As one example, the petition originally submitted by t the 
plaintiffs, there was listed quantities of tobacco purchased by each 
firm on the Danville market during the 1960 season. 

Q. Would it be necessarily true that if a buying company bought— 
I am using this as a highly hypothetical example—ten percent of the 
tobacco on the Danville market that that company would purchase an 
equal quantity on any market of that type of tobacco? A. No. 'I believe 
there would be some variations between markets. 

Q. So that the fact that the Danville market was aware of who 
purchased what percentage of tobacco on the Danville market, it would 
not necessarily follow that the same purchasers would purchase equal 

9 quantities in every market; isn't that right? A. That's correct. 


7K OOK 
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Q. It is a fact, is it not, sir, that the amount of tobacco purchased 
by each of the tobacco companies is considered a trade secret by those 


companies? A. I would assume So, Mr. Dulany. 
* OK OK OK OK 


Q. Is there any source of information that you know of which relates 
to this definition of the adequate set of buyers other than those that we 
have discussed, namely, the Department of Agriculture, the buying 
companies, and the general knowledge of the warehouse? A. If you will 
broaden the Department of Agriculture to include other Government 
agencies. 

Q. Iam speaking of sources of information that would be available 
to the warehousemen as opposed to confidential source. A. I do not 


know of other sources. 
* kK OK KOK 


Q. In determining an adequate set of buyers does the Secretary look 


merely to the first purchaser of the tobacco rather than the ultimate pur- 


chaser of the tobacco where a buying company is used? 
* Ok OK OK OK 


THE WITNESS: I'm still not certain of exactly the phraseology of 
the question, so let me answer it in this manner, I want to avoid giving 
a negative or a positive response when it is not directly responsive to 
the question as phrased. 

We do not look only to the ultimate user or final buyer of the 
tobacco in making our determinations. The regulations provide that it 
shall be the different tobacco companies who either use it in the manu- 
facture of tobacco products in this country or export it, or buyers who 
pack and sell the tobacco later for manufacture, Our records so identify 
these buyers and, more importantly, our records are such that we can 
exclude from our calculations those buyers who are simply buying the 
tobacco for speculative or other purposes and then are re-offering 
the tobacco on the market at some later date, But it is not confined to 
those tobacco firms who are the ultimate users or consumers of the 
tobacco. 

Q. If one of your major tobacco manufactuers purchased its to- 
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bacco on, say, the Danville market again, just to use an example, through 
a company which made a practice of merely buying for various manu- 
facturers, you would then look to the manufacturer rather than to the 
purchasing company in making your determination of an adequate set 

of buyers? A. No. We would regard the agent for either a disclosed 

or undisclosed principal as being a buyer within the scope of the regu- 
lations who was packing and selling the tobacco to his principal. 

Q. Then what you would eliminate from your adequate set of buy- 
ers would be the speculative purchasers who are probably going to 
resell on that market or on some other market? A. That is correct. 
We would eliminate what is commonly called the "pinhookers" from 
the determination as to proportionate procurement of flue-cured 


tobacco in all markets. 
* KOK kK OK Ok OK 


[Filed June 29, 1964] 
TRANSCRIPT OF TRIAL 
January 27, 1964 
* OK OK OK 
BY MR, CAMPBELL: 

I would ask counsel for the defendant if he would be willing to stip- 
ulate that, since the adoption of this regulation in 1958, the Secretary 
of Agriculture orhis appointed agent has received and heard seven 
applications for new markets on new sales, and that all of them have 
been denied in whole or in part on the ground that applicants have not 
shown firm commitments from an adequate set of buyers. 

If counsel will not stipulate to that effect, we would like to 
offer the actual decisions of the Secretary of Agriculture. 

MR. BEST: If the Court will indulge me, I will inquire of my 
experts on this matter. 

THE COURT: All right. 

MR. CAMPBELL: If the Court please, then this might simplify-- 

THE COURT: Wait just a moment until he is ready. 

MR. BEST: Your Honor, we certainly enter into a stipulation 


that in fact, these seven applications were denied on the ground that 
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the applicants failed to meet the burden of proof that it had firm com- 
mitments from an adequate set of buyers as defined in the regulations, 
that they would participate in an additional sale for prices or sales pro-~ 
vided therefore, and (2) that additional services for the market are 
justifiable. 

We would enter into such a stipulation. 

MR. CAMPBELL: I believe we will accept the statement which 
counsel has made as the stipulation. 

MR. BEST: Just to preserve my objection on the record, I do 
object that such evidence would not be legally relevant as being be- 
yond the scope of the administrative record before the Court. 

THE COURT: Well, your continuing objection goes for all of 
the testimony, does it not? 

MR. BEST: Yes, Your Honor. I thought, out of an abundance 
of caution, where a stipulation was involved, that I would expressly 


state it again. 
* OK OK OR OK 


GEORGE A MYERS 
a witness, being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR, DULANY: 

Q. Mr. Myers, would you state your full name for the record, 
please? A. George A. Myers, Jr. 

Q. And where do you reside, Mr. Myers, please? A. 432 
Southland Drive, Danville, Virginia. 

Q. What is your occupation, sir? A. Tobacco Warehouse 
business. 

Q. And what is the name of your warehouse? A. Nelson 
Growers Warehouse. 

Q. Are you an owner or part owner of that warehouse? A. 
Yes, sir. 

Q. How long have you been in the tobacco warehouse business? 
A. Off and on, all my life, sir. 
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Q. How long have you been with this particular warehouse? A 
Since 1951. i 

Q. Now, does your warehouse sell tobacco? A. Yes, sir. 

Q. During what period of the year does it sell tobacco? A, We 
usually start around the middle of September and, as a general rule, 
continue until about a week before Christmas. However, this past year 

or season we ran two days in January. 

Q. What type of tobacco is sold in your warehouse? A. We call 
it flue-cured. The government labels it as type 11-A. 

Q. Where else is this flue-cured tobacco purchased and sold in 
the United States? A. Flue-curred tobacco-- 

MR. BEST: Objection unless this witness is qualified as an ex- 
pert on the sale of flue-cured tobacco. 

THE COURT: All right. Do you want to qualify this witness. 

MR. DULANY: Yes, Your Honor. 

THE COURT: All right. 

BY MR. DULANY: 

Q. Have you throughout your business life, dealt in the sale of 
flue-cured tobacco? A. Yes, sir. 

Q. Are you familiar, sir, with where this tobacco is grown and 
sold? Do not answer me. Just if you are familiar with it? A. Yes, 
sir. 


Q. Have you made any studies of the growing and/or sale of flue- 
cured tobacco? A. Yes, sir. 

Q. What sources of information have you studied? Would these 
be government sources or independent sources, or whatever-- A, 
Some government, some independent, and some just personal obser- 


vation. Some experience in the business. 

Q. Have you had occasion to visit other markets? A. Yes, sir. 

Q. Do you belong to any associations? A, Yes, sir. 

Q. And what association do you belong to? A. I belong to the 
Virginia-Carolina old Belt Warehouse Association, And to the Right 
Belt Warehouse Association. 

Q. Do you attend functions of the association? A. Yes, sir. 

Q. At any of these functions are there discussions which in- 
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crease your knowledge as to the warehouse business? A. Yes, sir. 

Q. All right. 

MR. DULANY: Your Honor, I submit that he is a practical ex- 
pert on tobacco business and can testify as to the rudiments of the 
sale of the type of tobacco in which he engages. 

MR. BEST: May I ask a question? 

THE COURT: Certainly. 

MR. BEST: Have you ever testified in a court of law with re- 
gard -- or as an expert in the field of tobacco -- flue-cured or any 
other kind? 

THE WITNESS: No, sir. 

MR. BEST: Have you ever testified in an administrative hearing 
as an expert on the subject? 

THE WITNESS: I testified in the hearings. 

MR. BEST: As an expert, sir? 

THE WITNESS: I do not think they called me an expert, sir. 

MR. BEST: Were you asked an opinion ? 

THE WITNESS: Yes, sir, I was asked an opinion. 

MR. BEST: Were you qualified as an expert? 

THE WITNESS: I felt that I was. 

MR. BEST: How many years have you been in the business -- 
the warehouse business, sir? 

THE WITNESS: My father was in the business from the time I 
was seven or eight years old, and my summer vacations I worked in 
the warehouse, in his warehouse in South Carolina and the Border 
Belt, up until I went in the Army, and I came out of the Army and I 
have been in it since. 

I went in the army in 1942 and came back in 1946. 

MR. BEST: What is the extent of your formal education, sir? 

THE WITNESS: I have been one year of college. 

MR. BEST: What college is that? 

THE WITNESS: William and Mary. 

MR. BEST: What did you study ? 

THE WITNESS: Economics and business administration. 

MR. BEST: No further questions. 
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THE COURT: Well, I do not think we got down to it yet. 
Mr. Myers, you say that you deal in flue-cured tobacco. 
THE WITNESS: Yes, sir. 
THE COURT: What does that mean? 
THE WITNESS: Flue-cured tobacco is tobacco that is oured in 
a barn by heat. Whereas some of the other kinds, some of them are 
cured by air; your burley and Maryland are cured by air. Your dark 
fired is cured by smoke. But your cured -- flue-cured is ne in a 
tight barn with heat until it is kilned out entirely. 
THE COURT: Now, is this process peculiar or not to your 
locality ? 
THE WITNESS: To all flue curers. 


THE COURT: Is that generally employed throughout the entire 

tobacco industry ? 

THE WITNESS: Yes, sir. 

THE COURT: Now, from the tobacco standpoint, how many ait 
ferent types of curing do they have? 


THE WITNESS: I do not understand your question, Your Honor. 

THE COURT: In other words, in the tobacco industry how do they 
cure besides flue-cured? 

THE WITNESS: Besides flue-cured you have air cured a smoke 
cured. They are the ones that I am the most familiar with. But Iam 
most familiar of course with the flue-cured. | 

THE COURT: We will allow the witness to testify. 

BY MR, DULANY: 

Q. Is flue cured tobacco grown in only certain portions of the 
United States? A. Yes, sir. 

Q. Where, generally, is it grown? A. Mostly the southern and 
kind of easterly part of Virginia, North Carolina, mostly on the 
eastern side -- South Carolina, kind of on the eastern side, Georgia, 
on the eastern side, the northern part of Florida and the eastern 
part of Alabama. | 

37 Q. Now, are these areas divided into belts for the Purpose of sale? 
A. Yes, they are. 
Q. How many belts are there? A. You have five, sir. 


38 


39 
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Q. The one at Danville is named what, sir? A. The Old Belt. 

Q. That is the Old Belt? A. Yes. 

Q. How about Winston-Salem? A. That is designated as the Old 
Belt. 

Q. Is all of the tobacco sold in the Old Belt flue-cured tobacco? 
A. Yes, sir. 

Q. Now, in the five belts that sell flue-cured tobacco how many 
different sale markets are there? A. Two, sir. 

Q. Where are they, sir? A. Greenville, North Carolina and 
Wilson, North Carolina. 

Q. Inthe Old Belt -- 

MR. CAMPBELL: May it please the Court, in my opening state- 
ment I said Greenville, South Carolina. I was in error on that obviously. 

THE COURT: All right. 

BY MR. DULANY: 

Q. In the Old Belt, how many multiple sale markets are there, sir? 
By that I mean a market with more than one sale? A, Three, sir. 

Q. And could you name them? A. Winston-Salem, North Caro- 
lina, Danville, Virginia, and South Boston, Virginia. 

Q@. How many sales do those three markets have, sir? A. Com- 
bined, sir. 

Q. Individually? A. Winston-Salem, North Carolina has four. 
Danville has four, and South Boston, Virginia has two. 

Q. Do you recall how many sales irrespective of markets now, 
how many sales there are in Virginia, in the Old Belt flue-cured to- 
bacco in the State of Virginia? 

MR. BEST: I think the best evidence of this would be figures. I 
am sure counsel has that, rather than getting it in through the mouths 
of witnesses. 

MR. DULANY: Very well. 

BY MR, DULANY: 

Q. I show you a paper headed "Tobacco Market News," United 
States Department of Agriculture, and dated January 10, 1964. 

MR. DULANY: Your Honor, may the clerk mark this? 

THE COURT: It will be identified. 
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(Plaintiff's exhibit 3 
marked for identification.) 

MR. BEST: There has been no motion to admit it in evidence. I 
will reserve objection. 

THE COURT: All right. 

BY MR, DULANY: | 

Q. I want to ask you if you can identify this paper. A. Itisa 
paper put out by the United States Department of Agriculture. | 

MR. BEST: I will object to that. That is hearsay. He does not 
know that for a fact. I will be happy to stipulate that is put out by the 
Department of Agriculture. The only question is it refers to 1962 and 
1963 crops. In what you are involved here, this is a petition that was 
filed in 1961 or 1960, if Iam not mistaken. I submit, quite aside from 
my continuing objection to this line of testimony, Your Honor, that 
this matter is completely irrelevant. 

MR, DULANY: I was merely trying to elicit from the witness how 

many sales there were in Virginia and how many sales in North 
Carolina, to get a general feeling of it. I think he knows it of his own 
personal knowledge other than the facts and figures. 

THE COURT: The Court will rule that he does not have to water 
to the figures. 

MR. DULANY: Very well. 

THE COURT: The question came up on your objection to his 
independent knowledge. 

MR. BEST: Yes. 

THE COURT: You can rebut it by a publication from the Depart- 
ment of Agriculture if you want to. 

BY MR, DULANY: 

Q. Do you recall how many sales there are in the State of Virginia 
in the flue-cured Old Belt? A. No, sir, I cannot say right offhand. 

Q. Let me ask you this, sir. Do you know or do you have available 
to you the figures which would permit you to ascertain the percentage 
of flue-cured tobacco bought by different purchasers on your market? 
On your warehouse -- excuse me, sir. A. I do not have them. 

Q. Could you ascertain from the figures available to you -- Ido 
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not mean present with you in the court room -- but I mean your books 
and records at the warehouse, from which you would be able to 
ascertain the percentage of tobacco sold by your warehouse purchased 
by various different purchasers? A. Yes, sir. 
Q. Are you able to ascertain that same information from other 


warehouses? A. No, sir. I have tried to get that and could not. 
Q. Would you give that information to someone owning a competing 


warehouse? A. No, sir. 

Q. Do you consider it a trade secret? A. Yes, sir. 

Q. Do the manufacturing companies -- by that -- I am having dif- 
ficulty with my terminology -- companies that manufacture tobacco into 
cigarettes, cigars or other available products, do they all purchase their 
owntobacco? A. No, sir. 

Q. How do they buy their tobacco? A. Some of them purchase -- 
have their own buyers there. Others purchase their tobacco through 
some independent tobacco company. 

Q. Could you explain what an independent tobacco company is? 

A. We call them an independent tobacco dealer. They will pur- 
chase tobacco for their own account for speculation. They also will 
purchase for some export concerns and also for domestic concerns. 
We have two there in Danville. One of them might purchase for one 
company one year, and one the next, or even I have seen them change 
in the middle of the season. 

Q. Is an appreciable part of the tobacco sold on the Danville 
market purchased by the Government? A. It was this past year, 
sir. 

MR. BEST: 'I will object to this unless he states with regard to 
any years. I think we are entitled to have more specificity. 

THE COURT: If the witness know, you may ask him. 

BY MR. DULANY: 

Q. During the past selling year, did the Government buy an 
appreciable amount? A. Yes. 

MR. BEST: I will object to that. We are entitled to know the 
years. 

BY MR, DULANY: 
Q. Iam saying over the past selling year. I think he has testified 
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from September up through October and on through Christmas, Your 
Honor. 

MR. BEST: I submit we are entitled to know what years he is talk- 
ing about. 

THE COURT: But it was this past selling year. 

MR. BEST: Oh, past selling year. I thought you said the past seven 
years. 

MR, DULANY: No, the past selling year. 

THE COURT: All right. 

BY MR, DULANY: 

Q. Has an appreciable portion of the tobacco purchased in your 
warehouse in Danville been purchased by people who you believe re- 
sell it? 


MR. BEST: I object to what he believes. 
MR, DULANY: I will rephrase that. 
BY MR. DULANY: 
Q. Do you know whether any of the tobacco purchased in your 


warehouse is resold? A. Yes, sir. 

Q. Does that represent an appreciable portion of the ‘tiadeo sold 
during the past selling season? A. It will usually run about eight per 
cent. 

Q. And that is generally a standard percentage? A. Right to ten 
per cent. It is recognized in the trade as resale tobacco. 

Q. Now, during your selling season, Mr. Myers, are you able to 
sell all the tobacco for the various farmers who wish to sell at yout 
warehouse? A. No, sir. 

Q. And during how great a period during the last selling season 
were you unable to accommodate farmers who wished to sell at your 
market? A. We turned down tobacco, I think we sold 58 days, and 
around 40 days of those 58 days we were turning down tobacco. 

Q. Mr. Myers, can you get inspectors, additional inspectors 
without having the Secretary of Agriculture declare an additional sale? 
A. No, sir. 

Q. Can you put on an additional sale without those government 
inspectors? A. No, sir. 
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Q. What would happen if you did? A. We would be liable for a fine 
and a year imprisonment. 

Q. Mr. Myers, what percentage of the tobacco sold in your ware- 
house the last year, the last selling season, was bought by the govern- 
ment? A. In any particular warehouse, the figure ran between 46 and 

47 per cent. 

Q. Mr. Myers, I believe you testified that you did not know how 
many sales there were in the State of Virginia in the flue-cured Old 
Belt? A. I could stop and figure them up, sir. 

Q. I would like to hand you what has been identified as plaintiff's 
exhibit 3 for identification and ask you if that will refresh your recol- 
lection? A. Fourteen in Virginia, sir. 

Q. That includes how many from Danville? A. It includes four 
from Danville, and two from South Boston. 

Q. Now, in the Old Belt rather than Virginia alone, how many sales 
are there, sir? 

MR. BEST: Are you directing yourself to a particular season. 

MR. DULANY: I am speaking of the past season. 

MR. BEST: I once again object to this entire testimony as ir- 
relevant. I just do not understand the relevancy of the '63 season 
with regard to an administrative proceeding that took place in 1960 
or 1961. Quite aside from my objection to the legal relevancy of 
this, the entire mass of testimony on the record, I would submit 
this is even further from the relevancy in this case. 

MR. DULANY: I think I can bring that out, if I may go back and 
ask him additional questions. 

THE COURT: All right. 

BY MR. DULANY: 

Q. Have the number of sales in the Old Belt changed in the last 
five years? A. Yes, sir. 

Q. What changes have occurred? A. One market in the Old 
Belt did not operate last year, the past season. 

Q. How many sales was that market? A. One, sir. 

Q. And what was the name of that? A. Rocky Mount, Virginia, 
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Q. And prior to that it had been operating as a one-sale market? 
A. Yes, sir. 

Q. Any other changes? A. Not that I can remember. 

Q. Then I ask you how many sales there are in the Old Belt now ? 
A. 26, sir. 

Q. Do you know, sir, what percentage of the tobacco sold in the 

Old Belt is sold at the Danville sale? A. 26.31 per cent. 

Q. That is of the entire 26 sale Old Belt? A. Yes. 

Q. And what percentage of the tobacco sold in the Virginia 14 
sales is sold by Danville? A. 46.28, sir. 

Q. From your knowledge of the tobacco market in Danville, sir, 
if you had an additional set of buyers which would mean an additional 
sale, how much additional tobacco do you think you could have sold this 
past season? A. My estimate is between 10 and 12 million pounds. 

Q. No further questions. 

MR, DULANY: That is all, Your Honor. 

MR, BEST: Your Honor, may I cross examine, acknowledging that 
I have objection to any of this testimony. 

THE COURT: Yes. 

CROSS EXAMINATION 
BY MR. BEST: 

Q. Sir, you are the vice president of Nelson's Warehouse? A. 
Yes, sir. 

Q. Are you involved in the Danville Trade Association in any way? 

A. Vice president of the Danville Tobacco Association. | 

Q. That. is the trade association of Warehouse Owners aa Be 
Danville area? A. Yes, sir. 

Q. And this amount of tobacco that, in your opinion, could have 
sold this last season if you had had an additional market day, do you 
have any figures to support your statement? A. No, sir. I said that 
is my opinion, that is all. 

Q. What is your opinion, based on, sir? A. Just more or leas 
people that we have turned down and talking with the other warehouse- 
men and people they have turned down and so forth. 

Q. It is a rough computation on your part? A. That is right, sir. 


52 Witness Mr. Myers—Cross by Mr. Best 


Q. Mr. Myers, you had an opportunity to testify at a hearing, did 
you not, sir, in May of 1961 in Danville Tobacco with respect of an 
application of Mr. Terry, who is the president of the Danville Tobacco 
Association? A. I testified at one. I do not recall the exact date, sir. 

Q. You did testify at a hearing to the best of your knowledge? A. 
Yes. 

49 Q. Would it refresh your recollection if I tell you that the date was 
May 24, 1961? A. Well, I testified. 

Q. That seems logical, does it not? Is there anything that you 
have said here today, sir, that you did not say on May 24, 1961? 

MR. DULANY: I object to that. I think that is an awfully broad, 
scatter-gun question. If he wants to ask him a specific question of 
where he finds a variance. 

MR. BEST: The witness should be able to answer. 

MR, DULANY: I object, Your Honor. 

THE COURT: The objection is sustained. The Court would like 
to have Mr. Best go into -- as far as possible -- on the tobacco not 
sold, and how he knows about it. 

He said it is his independent judgment. The Court would 
like to know where it was sold. I may as well indicate to you why I 
think it is of importance. The statute itself is for the benefit of the 
producer, is it not? The farmer? 

MR, BEST: For the grower. 

THE COURT: We are talking about the Warehousemen and the 
buyers, is not that right? 

MR, BEST: Yes, Your Honor. 

THE COURT: Let's get to finding out where these people sold 

their ten or eleven million pounds. 

BY MR. BEST: 

Q. If you know, sir where do these people sell it? A. I could 
not say. I know some of them went to other markets and some of 
them probably waited a week and came back -- 

Q. The point is that they could sell it at some time -- they 
either sold it to you, or to another market? A. I could not answer 
that truthfully at the particular time whether they could have sold 
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anywhere else or not. 

Q. When you say you could have sold ten or twelve million -- pounds, 
was it, or dollars -- A. Pounds. 

Q. --Ten or twelve million pounds of tobacco. You do not'mean to 
imply this was not sold elsewhere, do you? A. No, sir. Iam positive 
it was all sold some time. Some of it I do happen to know they | could not 


get it on. I just happen to know of one or two cases -- and the tobacco 
was damaged. Flue-cured tobacco is a perishable product. Then they 
get it ready for the market, if they can not find a place to sell it, then 
it deteriorates right then. Of course, when it does, the value of that 


tobacco will drop something like eighty per cent. 

Q. How many people, or what are your sources with regard to -- 
strike that. 

Let me start again. 

Approximately how many pounds of tobacco, based on the in- 
formation that you have, based on people who spoke to you and so forth, 
were damaged as aresult? A. I said, sir, I just happened to know of 
one or two that came back to me and told me that they could not find 
another place to sell and their tobacco is damaged on them. 

Q. Let me make a statement and ask you if this is asseniely a fair 
characterization of your testimony on this issue: 

If you had had an additional market today, you could have sold 
ten or twelve million pounds more tobacco. That was your pepe; 
was it not? A. Yes, sir. 

Q. Most, if not all of this tobacco was sold by the growers either 
later to you in Danville -- when you could get markets, another mar- 
ket today, or to other market warehouses in other localities? A. That 
is correct. 

Q. And you only know of one or two instances where tobaceo was 
damaged because you could not get that fifth market today? A. That 

is the only one that I know of personally. 

Q. Right, sir. 

That is all Iam asking. 

You were given an opportunity to make a statement, were you 
not, at the hearing in Danville in May of 1961? 
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MR. DULANY: Object, Your Honor. I do not believe any statements 
that he may have made in any other proceedings are relevant to this at 
all. If he wants to impeach him with it, I do not think this is the way to 
do it. 

MR. BEST: The whole assertion is that they have never had an 
opportunity to get this evidence before the Secretary of Agriculture. 
That is the reason that it is necessary to go by the Administrative 
record. My contention is that this witness had an opportunity to testify 
at the hearing as applicant for additional market services in May of 
1961. 

In fact, he was examined by his own counsel and was cross 
examined, 


I also want to bring out the fact that he had an opportunity 


to add any additional evidence or material on the petition for repeal. 
So that this witness’ testimony, quite aside from the fact it is legally 
superfluous, that, as a matter of fact, he had the opportunity to make 
any statements he wanted to, administratively. 

The record is perfectly clear on that point. 

MR. DULANY: If the question is restricted to the repeal of the 
regulations, I think it would be proper. If it is going back to a hear- 
ing on the need of tobacco on an additional sale in Danville, I do not 
think that is right. 

Now, if'Mr. Best wishes to restrict his question to the re- 
peal of the regulations, then I would have no objection. 

THE COURT: All right. 

MR. BEST: May I proceed? 

THE COURT: You may. 

BY MR. BEST: 

Q. Your trade association, the Danville Trade Association is 
represented by counsel, sir? A. Yes, sir. 

Q. Was it represented by counsel in 1960 and 1961, in 1960 
and '61? A. Yes, sir. 

Q. What are the names of those counsel, sir? A. In 1960- 
1961, Mr. Paul Sanford. 

Q. And were you aware that a petition for repeal of the exist- 
ing regulation was filed at that time? A. I was at the time, I had 
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forgotten it in the two years. 

Q. Would the fact that I can show you a copy of this refresh your 

recollection? A. It would. 

MR, BEST: May I have Plaintiff's exhibit 2, please? 

BY MR. BEST: 

Q. Sir, I show you what has been marked as Plaintiff's Exhibit 2 
and ask you to look at one of the documents which is included in that 
exhibit, and after you look at it, I will ask you certain questions. 
(Handing to witness.) A. Which do you want me to look at? | 

Q. Just those two pages that you have looked at already, sir. 
Let me ask you again, sir: What is the name of the counsel for the 
Danville Trade Association in 1960 and 1961? A. Mr. Paul Sanford. 
R. Paul Sanford. 

Q. Were you aware in 1960 and 1961 that an application was 
filed in behalf of the Danville Trade Association? A. Danville 
Tobacco Association. | 

Q. Lamsorry. Danville Tobacco Association for Bevens ¢ of the 
existing regulations? A. Yes, sir. 

Q. Did you at any time offer a statement or an affidavit or at- 
tempt to appear in Washington, D.C. with regard to the proposed -- 
pardon me -- with regard to the repeal of the existing regulations 
governing the tobacco industry. 

MR. DULANY: I think he has asked him three questions in one. 

I would object to it on that basis. 
MR. BEST: I will rephrase my question. 
THE COURT: All right. 
BY MR. BEST: 

Q. Directing your attention, sir, to the petition for repeal of the 
existing regulations, this petition having been filed in 1960 or 1961 -- 
A. It has got 50 on there, sir. 

Q. Which is included in plaintiff's exhibit 2, did you at any time, 
sir, file a statement with the Secretary of Agriculture in ai to the 
petition for repeal? A. No, sir. 

Q. Let me ask you, sir, did you file an affidavit with the Secre- 
tary of Agriculture with regard to the petition for repeal of the exist- 
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ing regulations? A. No, sir, unless it was done through our attorney. 

Q. Inshort, sir, you, personally -- A. Personally I did not. 

Q. You had done nothing with regard to that petition? A. I would 
not know what to do without the help of an attorney, sir. 

Q. But you were aware that such a petition existed? A. Ihave 
probably heard him talking about it, But, as I said, I would not know 
what to do without the help of an attorney. 

MR. BEST: Your Honor, at this time -- since the theory of 
plaintiff's case is lack of opportunity -- I move to strike this wit- 
ness’ testimony on the ground that, clearly (1), he was aware that 
such a proceeding went on, his attorney filed the petition for repeal 
and, nevertheless, this witness did nothing. 

Now, I do not -- quite aside from this -- I do not see any 
legal grounds for this testimony. But even assuming that the theory 
is a lack of opportunity, this witness has, in short, testified himself 
out of court. 

THE COURT: Well, to some extent the Court goes along with you. 
But the only difficulty is that the Court understands that Mr. Myers is 
vice president. 

THE WITNESS: I am at this time. I was not at that time, sir. 

THE COURT: Why don't you ask him if he knows of his own 
personal knowledge whether anyone on behalf of the company that 
he represents -- 

BY MR. BEST: 

Q. Do you know, of your own personal knowledge, whether anyone 

filed any statement in behalf of the company you represent? A. 
To my knowledge, it did not. 

Q. And you, personally, did not? A. No. 

MR. BEST: I will renew my motion, Your Honor. 

MR. CAMPBELL: We would like to call Mr. Sanford, the attorney 
for the association. 

THE COURT: That is the difficulty. But the Court will not pass on 
the motion at this time. 

MR. BEST: | If I may continue then with my cross examination. 

THE COURT: All right. 
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BY MR, BEST: 

Q. You were aware in 1957 that there was a reduction in acreage 
allotments, is that not so, at this time? A. I think that is right. 

Q. What effect does that have upon the volume of tobacco avail- 
able to marketing? A. In the past years, when you have reduced your 
acreage, you have raised more pounds of money the following year. 

Q. Would you explain that a little further in detail? A. What has 

58 been the experience in the past, if you have reduced your crop ten 
per cent in acreage the following year, your pounds have gone up to the 
equal amount or more. If you will look on the past ten years, how your 
average pounds per acre, you will see that they have almost doubled in 
the past ten years. Just about every time you get a five or ten! ‘per cent 
reduction in acres, you increase your pounds five to ten per cent per 
acre. 

Q. Let me ask you -- does that mean that your total volume of 
tobacco is greater after you reduce the acreage? A. It has been follow- 
ing that trend, sir. 

Q. Well, how much tobacco was available for marketing in Dan- 
ville if you know, sir, in 1959? How many pounds? A, I could not 
say offhand. If you will give me that book, I can find it for you. 

Q. With regard to certain statements that you made on direct 
examination, you were asked if your recollection was refreshed by 
resorting to statistics, were you not? A. Yes, this is last year. Do 
you mean how many pounds? | 

Q. You were asked with regard to certain statistics that you 
gave whether your recollection was refreshed, weren't you, sir, and 

59 you gave certain answers? A. Yes. But I had in front of me -- 

Q. You were just reading the figures from that table -- were you 
not -- and your memory was not refreshed? A. In some cases, yes. 

Q. Do you know of your own independent knowledge what the 
volume of tobacco marketed in Danville was in 1960? A. Do you 
mean how many pounds of flue-cured tobacco were raised in 1960? 

Q. Not raised; marketed in Danville? A. In 1960? 

Q. That is right, sir. A. No, sir, I cannot tell you offhand. 

Q. How about 1959 -- do you know how many pounds of flue? 
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A. I could not come close. It was from seventy to seventy-five million, 
I would say. 

Q. And 1958? A. They run the same. 

Q. How about 1957? I could not tell you to the exact pound. 

Q. 1956? A. No, sir. 

Q. How about 1962? A. We marketed 78,200,000 odd. I think it is 
78 million and something. 

Q. Sir, in your position as vice president to the Danville Tobacco 
Association, have you written letters to various tobacco buyers with 
regard to whether they would give you a firm commitment or not? A. 
I was just selected vice president this past year. 

Q. Congratulations. A. Thank you. 

Q. Well, had any letters or communications been sent to the vari- 
ous manufacturers such as Reynolds Tobacco, or Universal Leaf To- 
bacco in 1959 or 1960, if you know? A. 1959 or 1960? 

Q. If you know, sir? A. Iam positive there were. 

Q. There were? A. Yes, sir. 

Q. Did you have a position with the Danville Trade Association 
in 1959 and 1960? A. No, sir. 

Q. You are justa member? A. Just a member. 

MR. BEST: If the Court please, indulge me just a moment. 

THE COURT: Certainly. 

BY MR. BEST: 

Q. Was the Danville Tobacco -- is there such an organization 
by that name? A, No, sir. 

Q. In 1959 and 1960 were you a supervisor with the Danville 
Tobacco Association? A. No. 

Q. Were you a member of the Sales Committee of Danville 
Tobacco Association? A. That is correct. 

Q. What were your functions as a member of the sales com- 
mittee, sir? A. A member of the sales committee, your main func- 
tion is to take the existing piles that the market has and divide them 
among the various warehouses: see that your sales are run orderly 
and things of that kind. 

You recommend a date for the market to open and for the 
market to close. 
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Q. Did you have anything to do with the course of—in your assignment 
as a member of the sales committee—with the Tobacco Association of 
Danville—with communicating with the various manufacturing companies 
as to any commitments? A. No, sir. It was just purely a personal 
interest. 

MR, BEST: Nothing further of this witness. I will renew my motion, 
Your Honor. | 

THE COURT: All right. 

REDIRECT EXAMINATION | 

BY MR. DULANY: 

Q. Just one or two questions, You testified on cross examination, 
Mr. Myers, that if tobacco could not be sold, it is perishable and 
deteriorates. Can you tell us how long tobacco, ready for the market, 
can be withheld before it begins to deteriorate? A. It all depends upon 
the humidity at that particular time, the weather. In some cases it could 
last several days. In some other cases, it just starts and there is no way 
you can stop it. 

Q. In other words, it is ready for market and it has to be gold ina 
hurry in order to protect the man who has grown it? A. When the farmer 
gets it ready to sell, he usually has its Sunday clothes on it, and it will 
probably do better at that particular time than at any other time. 

Q. During the past season what is your average price which was 
gotten for tobacco in Danville? Do you have that, sir? A. It is 57.15. I 
did not have to look at that. : 

Q. That is for how much tobacco? A. 77,931,000. 

Q. That is 57.15. Now, is that dollars? A. That is aouane per 
hundred. 

Q. Dollars per hundred? A. Yes. 

Q. How about Chase City—what was their average, do you ‘recall? 
A. 49.42. 

MR. BEST: May the record reflect that the witness is reading from 
a slip of paper ? | 

THE COURT: It will. You will have an opportunity of seeing it if you 
care to. 

BY MR, DULANY: 

Q. Was there any market higher than Danville in Virginia, who had 
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a higher average per hundred pounds? A. No, sir. 

Q. How about in any of the Old Belt? A. None of them were any 
higher than Danville. One market tied Danville, however. If you would 
like for me to go ahead and explain. 

Q. How much tobacco does Danville sell in a season with com- 
parison to your five sale markets that you referred to? A. Danville off- 
handed will sell more pounds of tobacco per set of buyers than any other 
market in the flue-cured area. They have continually done that since the 
1950's. 

Q. How does it compare with the five sale markets? A. We sell 
more tobacco per set of buyers than any of the five sale markets. We 
will sell more tobacco directly than will but one of the five sale markets. 
Last year we sold tobacco and will have the five sale markets in the flue- 
cured area. Danville was the No. 1 market in poundage last year and in 
the entire flue-cured belt. 

MR, DULANY: Will Your Honor indulge me a moment ? 

THE COURT: Certainly. 

MR. DULANY: No further questions. 

MR. BEST: Ihave one or two if I may, Your Honor. 

RECROSS EXAMINATION 

BY MR. BEST: 

Q. Sir, how close to Danville is the nearest other market area, as 
designated? A. Well, you have one in Reedsville which is about 24 miles. 
You have Martinsville, Virginia, about 28 miles; South Boston, Virginia is 
29 miles, I believe. Roxboro, North Carolina is about 23 miles. Do you 
want them all? 

Q. Well, within an area of a radius of fifty miles from Danville, can 
you think of any others, sir? A, Well, let us see. Clarksville is about 
50 miles. Rocky! Mount is closed. Burlington is less than 50 miles. 
Greensboro is right at fifty miles; Madison somewhere between 45 and 50 
miles. Stoneville is less than 50 miles. 

Q. How many of these are one-market day type of markets. A. All 
of them but one that I mentioned. South Boston. 

Q. Wouldn't it be true, sir, that if you hada 5th market day that in- 
evitably some of the growers that take their wares to these other mar- 
kets would go to Danville rather than to these other markets? A. Well, 
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I believe the producer should have a choice as to where he wants to go. 

MR. BEST: Your Honor, I would ask that the witness be responsive 
to my question. 

THE COURT: All right. 

MR, BEST: Your Honor, may the reporter read the questi back to 
the witness? 

THE COURT: Yes. 

(Question read.) 

THE WITNESS: Well, I believe they would. 

BY MR, BEST: | 

Q. Rather than to these little markets, right, sir? A. I believe 
they would, 

Q. And you would want a fifth market day even though it would 
mean— A. I believe they would. 

Q. And you would want a fifth market day— A. Iwanta fifth sale, 
sir—not a market day. 

Q. Iam not familiar with the terms. A. We have five marketing 
days: With four sales going on all of the time. 

Q. So, it is a fifth sale that you want? A. It is a fifth sale. 

Q. You would want a fifth sale even if it would mean the destruction 
of these smaller markets, would you not? A. I don't wee where it would 
be destruction for them. It would give the farmer a chance to take his 
tobacco where he pleased. If they thought that he offered more than Dan- 
ville, they would take it there. : 

Q. You want free competition? A. That is right. 

Q. And if the small market is, that is free competition? A. We 
had one last year and we did not have anything to do with that. ws had the 
same number of selling times. 

But the farmer just did not like that market. I imagine we sold 
some of it and some of the other markets sold part of it. 

Q. But even if it would impair the other market, even if they would 
have to close, you would, nevertheless want a fifth sale? A. I would 
not like to do anything that would hurt anyone else. 

Q. I know you would not. But you would want a fifth sale even if, 
unpleasant as it may seem, the small market would have to close; isn't 
that right, sir, because that would be free competition? A. Well, I 
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believe in free competition. 

Q. And you believe in what I just asserted? A. If that is free com- 
petition, I believe it. 

Q. And you want Government inspectors and graders? A. Yes, sir. 

Q. And you want free competition, also? A. Yes, sir. 

Q. And you want Government commissions on tobacco that is not 
sold? A. I beg your pardon. 

Q. Well, let me ask you-—maybe I do not understand the system: If 
producers—pardon me—not producers but if the buyers do not come to 
the market, and all of this tobacco is there brought in by the growers, 
don't you get your commission even if it is not bought by anyone? A. 
Yes, sir. But on the other hand, we unload that tobacco, we weigh it, we 
go over it with the auction sale just like any other. We do our best to 


see that it gets above that government grade, Then if it does not, it goes 
in the stabilization corporation, we pay it off, we do not get paid for it 
sometimes for ten days. 

Q. But you do get paid for it. A. Yes, But we are paying interest 


on that money because we paid the farmer half an hour after that tobacco 
was sold. 

Q. I appreciate the fact that you work for your money and I am not 
at all trying to malign your practice. All Iam asking is answers to cer- 
tain questions. Ihave no objection to your explaining an answer but ifa 
question could get a yes or no answer, I would like one. Thus my ques- 
tion is: Where tobacco is not sold to the buyers which is brought to your 
market warehouse by the growers, you get a commission? A. Yes, sir. 

MR. BEST: If the Court please, indulge me one second, please. 

THE COURT: Certaintly. (Pause} 

MR. BEST: I have no further questions of the witness. 

FURTHER REDIRECT EXAMINATION 

BY MR, DULANY: 

Q. I would like to clear up one thing. The question you answered 
sounded to me as if you were going to get a commission on something 
not sold at all and went back to the farmer. That is not so, is it? A. 
No, sir. If a farmer rejects his pile of tobacco, there is absolutely no 
charge. 

Q. So that when you get paid a commission, the farmer is getting 
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paid for his tobacco? A. Yes, sir. 

MR. DULANY: Ihave no further questions. 

MR. BEST: I will renew my motion to strike on the basis of op- 
portunity to appear at the administrative proceeding involved here. I 
think it is quite clear that this witness has had the opportunity and that 
this testimony is in fact irrelevant. 

THE COURT: The motion will be overruled. 

During the past selling season, how much tobacco was not sold 
that you got a commission on? 

THE WITNESS: Your Honor, I do not know, because when the 
tobacco is not sold, they might take it out to another warehouse or some- 
thing. When it is not sold, we do not get any commission on it.: 

THE COURT: You get no commission? 

THE WITNESS: No, sir. Unless that tobacco is sold, it goes right 
—he goes right into the office, gets his check. In some cases, a 
farmer will reject the price that he gets, even if the government—the 
stabilization gets it. | 

We do not charge him any commission, any auction fees, or 
any weighing charge on it. 

THE COURT: Now, then, the Court understood you to say that your 
price was 57.15. 

THE WITNESS: Yes, sir, per hundred, That is $57.15 per I indred 
pounds. 

THE COURT: And then the Court understood you to say that prices 
in other markets. 

THE WITNESS: Vary below that. 

THE COURT: Now, what would cause that? The grade of tobacco? 

THE WITNESS: I would say that the grade would have something to 
do with us and we pride ourselves that we work that much harder for 
the farmer and give him that extra money. 

THE COURT: All right. 

*x* * Kk KK 

MR. CAMPBELL: If the Court please, I talked to Government 
counsel during the recess and I now ask them if they will stipulate that, 
since July 2, 1958, when the regulations which we are now questioning 
became effective, there have been no new markets designated by the 
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Secretary of Agriculture, and that there have been no new sales at exist- 
ing markets designated by the Secretary of Agriculture for the marketing. 
MR. BEST: Subject to our continuing objection, we will so stipulate, 
Your Honor. 
THE COURT: All right. 
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REGULATIONS OF THE 
SECRETARY OF AGRICULTURE UNDER THE TOBACCO 
INSPECTION ACT OF AUGUST 23, 1935 (49 Stat., 731) 
xe KK KK 
SUBPART A—POLICY STATEMENT AND REGULATIONS GOVERNING 

THE EXTENSION OF TOBACCO INSPECTION AND PRICE SUP- 

PORT SERVICES TO NEW MARKETS AND TO ADDITIONAL SALES 

ON DESIGNATED MARKETS 

* ke Re KK OK 

§29.1 Definitions. As used in this subpart, the following terms shall 
have the following meanings: 

(a) "Bona fide auction sale” and "auction sale" are synonymous and 
shall mean the buying and selling of tobacco offered by farmers by the 
auction process which customarily and usually consists of an adequate set 
of buyers representing different companies which neither will use the 
tobacco in the manufacture of tobacco products in this country or in 
foreign countries, or will pack and sell the tobacco later for use by 
manufacturers in this country or foreign countries, and who can be expec- 
ted by reason of their normal purchases and use of tobacco to afford con- 
tinuing competition for the duration of such sale for tobacco offered by 
producers thereon; an auctioneer who takes each buyer's bid; a sales 
starter who makes the opening bid on each lot; and a ticket marker who 
records the applicable sales data on each lot. 

(b) "Adequate set of buyers" shall mean 5 or more buyers 
representing 5 or more companies or buying organizations who could 
reasonably be expected to purchase at least two-thirds of the total U.S. 
production of the kind of tobacco for which the additional services are 
requested. 
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(c) "New market" shall mean an auction market or sale, other than 
on a designated market, at which inspection service under the Tobacco 


Inspection Act was not provided on a regular basis during the preceding 
marketing season. 

(d) ‘Additional sale’ means a proposed additional auction sale as 
herein defined proposed to be conducted on a designated market. 

(e) "Designated market" means a market designated for mandatory 
inspection service pursuant to the Tobacco Inspection Act and §29. 73. 

(f) "Secretary" means the Secretary of Agriculture or any officer 
or employee of the United States Department of Agriculture to whom he 
has delegated or may delegate the authority to act in the premises. 

(g) "Hearing Clerk" means the Hearing Clerk of the United States 
Department of Agriculture, Washington 25, D.C. 

(h) "Kind of tobacco" means any one of the following: Flue- cured, 
Burley, Fire-cured, Dark Air-cured, Maryland, or Virginia Sun-cured. 

§29.2 Policy statement. Inspection and price support services cur- 
rently provided in auction marketing areas are adequate and the lack of 
these services is not a limiting factor to accelerated marketings or the 
extension of price support to producers. Consequently, the extension of 
inspection and price support services, without limitation, would not con- 
tribute to the effectuation of the purposes of either of these services. 
The additional cost incident to the unlimited extension of these services 
would be unjustifiable and excessive in relation to the total quantity of 
tobacco available for market. Accordingly, inspection and price sup- 
port services shall be made available on new markets and additional 
sales only as hereinafter provided. Also, since these services shall be 
made available to proposed new markets and additional sales only as 
herein provided, referenda incident to market designations shall not be 

conducted until markets seeking designation have qualified for | inspec- 
tion and price support services as herein provided. 

(a) Reasonable inspection and price support services. The exten- 
sion of tobacco inspection and price support services to new markets 
and additional sales will be conditioned upon the reasonableness of 
such services existing in the applicant market area. Transactions in 
tobacco as conducted at auction markets involve the sale of tobacco 
at a bona fide auction sale participated in by an adequate set of buyers. 
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Determination with respect to reasonableness, and consequently with 
respect to granting or denying additional services, will be based on 
evidence (1) that the applicant market or sale will function as a bona 

fide auction sale and has firm commitments from an adequate set of 
buyers that they will participate in the sale if inspection and price sup- 
port services are provided, and (2) that additional services are justifiable 
in relation to other market data, including the volume of tobacco produced 
in the area surrounding the applicant market or sale; the roads and road 
distances involved in moving tobacco to the proposed market or sale 

in relation to other tobacco marketing centers; the relative availability 

of facilities for redrying and packing tobacco handled or to be handled 

in the proposed market or sale; the location of other markets on which 
tobacco produced in the marketing area of the proposed market or sale 
may be marketed; the number of tobacco growers to be affected by the 
proposed market or sale; volume of tobacco likely to be sold in the 
market or sale; relationship of sales in the applicant market or sale to 
sales in other markets in the type-producing area; and other economic 
factors affecting the marketing of tobacco, by growers, in the area of 

the applicant market or sale and in the type-producing area. 


(b) Order of priority. If the Secretary finds that there are insuf- 
ficient qualified tobacco inspectors available to service adequately all 
applicants otherwise found to be qualified for additional inspection serv- 


ice pursuant to this subpart for a kind of tobacco, those applicants found 
to be eligible for additional services on markets designated for free and 
mandatory inspection shall be given priority over applicants for additional 
inspection service on a fee basis on other markets. If it becomes neces- 
sary to determine which of several qualified applicants having an equal 
order of priority under the preceding sentence shall receive additional 
inspection and price support services, those sales or markets where 

the greatest number of growers needing such service may be served 
with the qualified inspectors shall have priority. If an application for an 
additional sale on a designated market is denied for lack of qualified in- 
spectors, the Secretary on application from such market, may 
temporarily suspend the requirement of inspection and certification on 
such market pursuant to section 5 of the Tobacco Inspection Act. 


(c) Price support services to be through warehouses. Price support 
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services on any market will be offered through tobacco auction! warehouses 
operating in such market, and notwithstanding any provision of 'this sub- 
part, the offering of price support services through any auction ware- 
house located on any market will be conditioned upon a qualified, 
responsible warehouseman entering into an approved auction warehouse 
contract under the provisions of the applicable tobacco price support pro- 
gram, published at 6 CFR Part 464. 


§29.3 Procedures for filing, hearing and determination of: aacilcns 
tions—(a) Time and place of filing. Applications for the extension of 


tobacco inspection and price support services to new markets and to 
additional sales on designated markets shall be filed, in triplicate, with 
the Hearing Clerk not later than April 30 in the case of flue- cured 
tobacco, December 1 in the case of Maryland tobacco, and July 31 in the 
case of Burley and all other kinds of tobacco: Provided, however, That 
applications relating to flue-cured tobacco for the 1958 crop may be 
filed not later than July 7, 1958. 

(b) Form and content of application. The application shall be in 
writing and signed by the applicant or applicants. If an applicant isa 
corporation, the application shall be executed by a responsible officer 
of such corporation. The application shall include a statement of the 
name, address and form of business organization of each party to the 
application and the location of the proposed sale. 

(c) Hearings on applications. Following the closing date for ap- 
plications for each kind of tobacco, a hearing or hearings shall be held 
on the applications, if any, filed for additional inspection and loan serv- 
ices for the kind of tobacco in question. Such hearing or hearings shall 
be scheduled to begin not more than 30 days following the closing date 
for such applications. Notice of hearing shall be issued by the Secretary, 
filed with the Hearing Clerk, published in the FEDERAL REGISTER and 
a copy mailed by the Hearing Clerk to each applicant. Such publication 
and mailing shall be not less than 5 days prior to the opening of the 
hearing. 


(d) Presiding officer. The presiding officer at each ae hearing 
shall be a Hearing Examiner of the Office of Hearing Examiners of the 
United States Department of Agriculture or such other employee of the 
Department of Agriculture as the Secretary may designate to act as 
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presiding officer at such hearing. The presiding officer shall determine 
the order of procedure at the hearing, shall have power to administer 
oaths and affirmations, to rule on and admit evidence, and following the 
opening of the hearing, to recess the hearing to such other times and 
places as he deems desirable or necessary. 

(e) Scope of hearing and burden of proof. Each applicant shall have 
the burden of proving, by documentary evidence or by the testimony of 
buying organizations, which buying organizations are firmly committed 
to participate in the sale if inspection and price support services are 
provided. The question of whether the buying organizations so com- 
mitted constitute an adequate set of buyers shall not be established at 
the hearing but shall be resolved on the basis of data and information 
relating to such buyers otherwise available to the Department, some of 
which data is or may be by law, confidential. Each applicant also shall 
have the burden of presenting evidence relative to the additional factors 
specified in §29.2 (a). 

(f) Record and evidence. The proceedings at each such hearing shall 
be transcribed verbatim. All oral testimony shall be under oath or af- 
firmation. All documentary exhibits shall be submitted in triplicate by 
the person offering the same. The presiding officer shall, insofar as 
possible, exclude testimony and exhibits which are irrelevant, immaterial, 
or not of the sort upon which responsible persons are accustomed to rely. 
Cross-examination shall be allowed only to the extent that the presiding 
officer in his discretion deems it desirable or necessary to develop the 
material facts. 

(g) Briefs. If requested at the hearing, the presiding officer shall 
fix a time, not to exceed ten days from the close of the hearing, within 
which interested persons may mail briefs to the Hearing Clerk. 

(h) Certification and referral. As soon as practicable following the 
close of the hearing, the presiding officer shall certify the transcript 
of the proceedings at the hearing together with all exhibits and shall 
transmit the same to the Hearing Clerk for referral to a review com- 
mittee comprised of the Administrator, Agricultural Marketing Serv- 
ice; the Administrator, Commodity Stabilization Service; and a 
representative of the Office of the Secretary to be designated by the 
Secretary. 
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(i) Recommended action. The review committee specified in para- 
graph (h) of this section shall review and consider the applications, 
hearing record, including exhibits, and all other available information 
and data relating to such applications for each kind of tobacco and shall 
submit a recommendation thereon to the Secretary. 

(j) Final decision, The Secretary shall issue the decision on each 
application and such decision shall be final for the forthcoming market- 
ing season: Provided, That any determination that additional services 
will be provided may be reviewed and may be vacated if it is subsequent- 
ly found that any material fact upon which a determination to render such 
service was based was materially erroneous or false. Such decision 
shall be filed with the Hearing Clerk who shall mail a true copy thereof, 
by certified mail, to the applicant. 
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PETITION FOR REPEAL OF A PORTION OF THE 
REGULATIONS OF THE SECRETARY OF AGRICULTURE 
UNDER THE TOBACCO INSPECTION ACT OF AUGUST 23, 1935, 
AS AMENDED JULY 2, 1958 


The Honorable Orville L. Freeman 
Secretary of Agriculture 


The Honorable Roy Lennartson, Administrator 
Agricultural Marketing Service 


The Honorable Horace Godfrey, Administrator 
Commodity Stabilization Service 

U. S. Department of Agriculture 

Washington 25, D.C. 


The Danville Tobacco Association, Inc., and The Winston-Salem 
Warehouse Association, parties interested in obtaining additional tobac- 
co inspection and price support services for the sale of flue-cured 
tobacco upon designated markets at Danville, Virginia and Winston- 
Salem, North Carolina, respectively, petition the United States 
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of Agriculture pursuant to Title 5, U.S. Code Section 1003(d) (c.324, 

sec. 4, 60 Stat. 238) for repeal of the following portion of the Regulations 
of the Secretary of Agriculture under the Tobacco Inspection Act of 
August 23, 1935 Title 7 U.S. Code Section 511 et seq (49 Stat., 731), as 
amended July 2, 1958: 


Section 29.2(a) "... (1) that the applicant market... 
has firm commitments from an adequate set of buyers 
that they will participate in the sale if inspection and 
price support services are provided,..." 


Heretofore, the following applications for the extension of tobacco 
inspection and price support services to a new market and for additional 
sales have been filed, hearings had thereon, and final decisions rendered 
by the Secretary denying the relief requested: 


Application of J. R. Faulkner, T/A 301 Tobacco Warehouse 
Sylvania, Ga., (for new market) 
Docket No. T.I.P.S. 1, July 23, 1958 


Application of H.C. Robinson, Secretary 
Lexington Tobacco Board of Trade 
Lexington, Ky., (for additional sale) 
Docket No. T.1.P.S. 2, August 25, 1958 


Application of Herbert Moore 
Harrison Tobacco Warehouse Company 
Cynthiana, Ky., (for additional sale) 
Docket No. T.1.P.S. 3, August 26, 1958 


Application of John M. Walton, President 
Maysville Tobacco Board of Trade 
Maysville, Ky., (for additional sale) 
Docket No. T.I.P.S. 4, August 27, 1958 


Application of Robert R. Broyles, President 
Greenville Tobacco Board of Trade 
Greenville, Tenn., (for additional sale) 
Docket No. T.I.P.S. 5, August 29, 1959 


The transcripts of the hearings upon these five applications disclose 
in each case the impossibility of the applicants obtaining prior firm com- 
mitments from an adequate set of buyers that they will participate in the 
requested tobacco sales. Your Petitioners have placed before United 
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States Department of Agriculture Hearing Examiner Girard evidence show- 
ing a like impossibility: 


Application of W. N. Terry, Jr., President 
The Danville Tobacco Association, Inc. 
Danville, Virginia (for additional sale) 
Docket No. T.I.P.S. 6, May 24, 1961 


Application of H. M. Bouldin, President 
Winston-Salem Warehouse Association 
Winston-Salem, North Carolina (for additional sale) 
Docket No. T.I.P.S. 7, May 25, 1961 
Accordingly, the burden of proof placed upon applicants under sec, 29.2 
(a) (1) of the Regulations (amended July 2, 1958) under the Tobacco In- 
spection Act of August 23, 1935, has not been sustained, nor, your 
Petitioners contend, Can it be sustained. 
Your Petitioners urge the repeal of the above- -quoted portion of the 
Regulations on the grounds that: 
(1) Prior firm commitments from an "adequate" set of buyers that 
they will participate in the sale is a condition that is impossible : to fulfill. 
(2) It palpably exceeds, and is incons stent with, the purposes 
stated by Congress and the authority granted the Secretary of Agriculture 
by the Tobacco Inspection Act. 7 USCA 511 et et seq. 
(3) It is arbitrary and unreasonable. 
(4) It is detrimental to the producers and contrary to the public 
interest. 
(5) It permits and encourages the major tobacco buyers to act in 
restraint of trade by effectually allowing them to prohibit the establish- 
ment of new tobacco markets and sales. 
WHEREFORE, Petitioners pray that the above-stated portion of sec. 
29.2(a) of the Regulations of the Secretary of Agriculture under the 
Tobacco Inspection Act of August 23, 1935 (as amended July 2, 1958) be 
repealed; that your Petitioners be granted leave to submit transcripts 
of the testimony and evidence presented at the hearings upon the afore- 
mentioned applications of Petitioners and at the hearings of the | 
aforenamed five applicants identified in Dockets Nos. T.I.P.S. 1 through 
5 inclusive, together with brief of applicable and controlling law in the 
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premises; and that your Petitioners be granted a Hearing upon this peti- 
tion at the earliest feasible date. 


Respectfully Submitted, 
DANVILLE TOBACCO ASSOCIATION, 
INC. 


/s/ R. Paul Sanford 
422 Masonic Building 
Danville, Virginia 
/s/ Wm. B. Gess 
813 Citizens Union National Bank 
Lexington, Kentucky 


WINSTON-SALEM WAREHOUSE 
ASSOCIATION 


/s/ Robert V. Brawley 
604 Pepper Building 
Winston-Salem, North Carolina 
/s/ Wm. B. Gess 
813 Citizens Union National Bank 
Lexington, Kentucky 


[From FEDERAL REGISTER, Tuesday, July 25, 1961, page 6625] 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
Agricultural Stabilization and Conservation Service 
[6 CFR Part 464] 
[7 CFR Part 29] 
TOBACCO INSPECTION; TOBACCO PRICE SUPPORT 
Notice of Proposed Rule Making 


Notice is hereby given that the United States Department of Agricul- 
ture has received petitions and proposals from the Danville, Virginia, 
Tobacco Association, Inc. and the Winston-Salem, North Carolina, 
Warehouse Association to amend or revise the policy statement and 
regulations governing the extension of tobacco inspection and price 
support services to new markets and to additional sales on designated 
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markets, issued July 2, 1958 (7 CFR Part 29, 6 CFR Part 464). 

As applied to the regulations governing extension of tobacco inspec- 
tion services (7 CRF Part 29) the petition and proposed changes would: 

1. Repeal §29.2(a) (1) reading as follows: "that the applicant market 
or sale will function as a bona fide auction sale and has firm commit- 
ments from an adequate set of buyers that they will participate in the 
sale if inspection and price support services are provided." 

2. Delete §29.1(b) reading as follows: "Adequate set of buyers’ 
shall mean 5 or more buyers representing 5 or more companies or buy- 
ing organizations who could reasonably be expected to purchase at least 
two-thirds of the total U.S. production of the kind of tobacco for which 
the additional services are requested." | 

3. Delete the first sentence of §29.3(e) reading as follows: | "Each 
applicant shall have the burden of proving, by documentary evidence or 
by the testimony of buying organizations, which buying organizations 
are firmly committed to participate in the sale if inspection and price 
support services are provided." | 

Concurrent and identical provisions of the regulations governing 
the extension of price support services (6 CFR Part 464) would cor- 
respondingly be repealed or modified. 

All persons who desire to submit written data, views, and arguments 
relating to petitioners' petition and proposals for amendment or revision 
of the aforesaid regulations should transmit the same, in triplicate, to 
the Hearing Clerk, United States Department of Agriculture, Mesiiogian 
25, D.C., so as to be received by August 7, 1961. 

Done at Washington, D.C., this 20th day of July 1961. 

John P, Duncan, Jr. 


Assistant Secretary 
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Decision by Secretary of Agriculture 


UNITED STATES DEPARTMENT OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
COMMODITY CREDIT CORPORATION 
(7 CFR Part 29) 

(6 CFR Part 464) 

TOBACCO INSPECTION; TOBACCO PRICE SUPPORT 


DECISION 


On July 25, 1961 a notice of proposed rule making was published in 
the Federal Register (26 F.R. 6625) stating that the Department of Agri- 
culture had received a petition from the Danville, Virginia, Tobacco As- 
sociation, Inc., and the Winston-Salem, North Carolina, Warehouse 
Association, for the repeal or deletion of certain provisions of the policy 
statement and regulations governing the extension of tobacco inspection 
and price support services to new markets and to additional sales on 
designated markets, issued July 2, 1958 (7 CFR Part 29, Subpart A; 6 
CFR Part 464). The provisions of the regulations sought to be repealed 
or deleted by petitioners were set forth in said notice. Opportunity to 
submit written data, views and arguments on such proposal was afforded 
all interested persons. 

The proposal is for the repeal of those provisions of the regulations 
which provide that a determination on an application for inspection and 
price support services for an additional sale on a designated market or 
a new market shall be based on evidence that the applicant market or 
sale will function as a bona fide auction sale and has firm commitments 
from an adequate set of buyers that they will participate in the sale if 
inspection and price support services are provided. It is also proposed 
to delete the definition of "adequate set of buyers” and the provision of 
the regulations placing the burden of proof upon the applicant to show by 
documentary evidence or testimony of buying organizations which buy- 
ing organizations are committed to participate in the sale. 

More than one hundred and eighty replies were received, all of 
which were in opposition to the proposal with the exception of seven 


from Winston-Salem, North Carolina and Danville, Virginia, which were 


submitted jointly. Those opposing the proposal are grower cooperatives, 
farm organizations, farmers, Tobacco Boards of Trade, tobacco associa- 
tions, tobacco warehousemen, Senators and Congressmen from tobacco 
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producing states, two large tobacco buying organizations, civic organiza- 
tions, city and county officials, businessmen and citizens. Tobacco inter- 
ests in eleven tobacco producing states were represented by the replies. 

Prior to the issuance of the amendment to the regulations in 1958, 

a series of meetings were held with persons representing farmer and 
grower organizations, tobacco warehouse associations, tobacco dealers 
and State Department of Agriculture officials for the purpose of obtain- 
ing their views and opinions as to the solution of the problems oc- 
casioned by the overexpansion of marketing facilities, auction sales 
without adequate buyer representation and the increasingly rapid move- 
ment of the tobacco crop, all of which were not to the best interest of 
growers, warehousemen, the tobacco industry, the taxpayer and the 
general public. 

The problems created by these conditions were of particular con- 
cern in the flue-cured and burley tobacco areas. The stability of produc- 
tion and marketing in the Maryland Broadleaf tobacco area and the 
downward trend of production in other tobacco areas mitigated to a great 
extent these problems in those areas. 

Prior to the inception of price support programs on a Federal 
grade basis the initiation of a sale, if it was to be profitable to the ware- 
houseman, was contingent upon the degree of buyer participation, i.e., 
if the tobacco did not sell there was no commission, and if prices were 
depressed or particular grades of tobacco sold at relatively low levels, 
commissions were reduced accordingly. This situation was changed com- 
pletely in 1946 when support prices were made available on a Federal 
grade basis. 

Under the support price programs producer tobacco that does not 
sell at prices above the loan level are pledged under the Government 
loan program and the warehouseman receives his commission on the 
amount received thereby. Inasmuch as tobacco prices were continuously 
increasing over the years after World War II, with correspondingly in- 
creasing loan levels, there was a strong inducement from the standpoint 
of profit for establishing new markets and additional sales on old 
markets. Persons who had not previously engaged in the tobacco auc- 
tion warehouse business entered the field. New warehouses were built 
in designated markets and in communities where none existed before. 
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Floor space in old warehouses on designated markets was increased as 
"selling time” usually is apportioned among warehouses in the market 
on the basis of floor space. 

The expansion of marketing facilities in relation to tobacco produc- 
tion, inspection services and prices of tobacco for the period 1947-1960 
is illustrated by the situation in the flue-cured tobacco production area, 
In 1947, with 130 sets of inspectors and buyers, producers marketed 1.3 
billion pounds of flue-cured tobacco in 438 warehouses. In 1960, with 
147 sets of inspectors and buyers, producers marketed 1.2 billion pounds 
of tobacco in 446 warehouses. The average yearly price of flue-cured 
tobacco increased during this period from $41.46 in 1947 to $60.47 in 
1960. During the period 1947-1960, the volume of such tobacco marketed 
yearly fluctuated from a maximum of 1.5 billion pounds in 1955 to a 
minimum of 1 billion pounds in the years 1957, 1958 and 1959. During 
this period, the minimum number of warehouses operating was 438 in 
1947 with a maximum of 523 in 1954. The comparative number of ware- 
houses does not show the full extent of marketing facility expansion as 
there was a substantial increase in the size of newly-built warehouses 
and a substantial increase in the floor space of old warehouses. Also, 
when additional sales failed to become established or the volume of 
tobacco made it uneconomical to operate multiple warehouses in a 
particular market, those warehouses with less floor space generally 
were the ones to be closed down. 

A comparable situation existed in the Burley tobacco production 
area. During the period 1947-1960 warehouses increased from 283 in 
1947, with 59 sets of buyers and inspectors, to 373 in 1960, with 71 sets 
of buyers and inspectors. The total volume of Burley tobacco marketed 
by producers in 1947 was 479 million pounds and the volume marketed 
in 1960 was 484 million pounds. The average price of such tobacco in 
1947 was $48.52 and in 1960 was $60.32. 

The expansion continued to the point where selling facilities were 
substantially excessive in relation to primary processing facilities. 
This overexpansion increased the flow of tobacco through the markets, 
necessitating drastic reduction in the hours per sale in the Burley 
area and resulting in marketing holidays in the flue-cured area. 

During the period 1947-1957, the Department was swamped with 
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requests for additional sets of inspectors for proposed additional sales on 
designated markets and sales on proposed new markets. For example, in 
1949 from the flue-cured tobacco belt alone, it received requests for ad- 
ditional service for a proposed additional sale on twenty designated mar- 
kets, including petitioner markets, and requests for service on five 
proposed new markets. Such service was made available to the applicants, 
however, none of the proposed additional sales were established due to 
lack of sufficient buyer participation. The proposed new markets were 
later designated as auction markets. The number of requests for ad- 
ditional service during the period 1947-1958 fluctuated but invariably in- 
creased substantially. when the trend of tobacco prices showed an 
appreciable increase in price as it did in the period 1955- 1958. 

During the period 1947-1957, the Department's practice generally 
was to furnish inspection service for a proposed additional sale or 
proposed new market, if inspectors were available. Where tobacco in- 
spection and price support services were made available, in most 
instances buyers did not even appear or the number of buyers that did 
participate in the sale represented only a portion of the potential 
strength of the buying organizations, resulting in what is commonly 
called a "rump" sale. In many instances only one large buying organiza- 
tion would be represented among the buyers participating. 

Experience gained in these "rump" sales has shown that where 
there is not adequate participation by the large buying organizations in 
the auction sale, the competition in bidding is appreciably lessened re- 
sulting in growers not receiving the true value for their tobacco. The 
interests of growers are thereby adversely affected and larger than 
normal volumes of tobacco are taken in under the price support pro- 
grams, which adversely affects such programs. This experience also 
showed that the furnishing of tobacco inspection and price support serv- 
ices in the absence of firm commitments from buying organizations 
caused unwarranted expense to the Government and clearly established 
that such practice will not result in an established sale with sufficient 
buyer representation to afford strong and continuing competition in the 
auction for the protection of the growers' interests. Growers, ware- 
housemen and the industry are fully aware that participation by a 
majority of the large buying organizations ina particular sale is 
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essential for the obtaining of a fair price for the tobacco of growers. 

During the period 1947-1957 the Department tried numerous pro- 
cedures and techniques to assure adequate buyer participation in 
proposed additional sales and new markets without success. Finally, 
in 1958, the amendment to the regulations containing the provisions 
sought to be repealed or deleted by petitioners was issued. 

A number of the views and arguments received opposing the pro- 
posed repeal or deletion of the aforementioned provisions of the 
regulations reviewed or referred to the deleterious conditions existing 
prior to the amendment of the regulations in 1958 with special refer- 
ence to lack of sufficient buyer representation on many sales during 
the period and the adverse effect of such lack on grower prices received 
in such sales. Opinions were expressed to the effect that to repeal or 
delete the specified provisions of the regulations would result in the 
same chaotic conditions existing prior to the amendment in 1958; that 
it is recognized by growers, warehousemen and other members of the 
tobacco industry that a basic essential for good tobacco prices to grow- 
ers is strong and continuing competition in bidding in the auction and 
that at least five buyers and representation of not less than two-thirds 
of potential buying strength is needed for a satisfactory sale; that a 
sale should not operate without the major purchasers being represented; 
that the present provisions regarding an adequate set of buyers is 
reasonable and is supported by experience; that the effect of the pro- 
posal would be to throw away the guideposts for the protection of the 
grower; and that to relax the requirements of the regulations would 
create chaos and result in deterioration or destruction of the auction 
warehouse system which put millions in the pockets of growers over 
the support price and would be bad for growers, warehousemen and 
for the public. Two grower cooperative associations pointed out that 
stabilization records show that receipts of tobacco under the loan were 
greater on sales where there was insufficient buyer representation 
than on sales having an adequate set of buyers. Among warehousemen 
opposing the proposal were two located in different States producing 
different kinds of tobacco, each stating in effect that he had operated 
a "rump" sale for several years in the past and knew that it was not 
to the best interest of growers. Many other views were expressed, all 
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having one thing in common, i.e., strong opposition to any change in the 
regulations. 

The views and arguments filed in support of the proposal were con- 
tained in the brief of petitioners, which was adopted by the Winston 
Tobacco Board of Trade, Inc., the Winston-Salem Tobacco Board of 
Trade, Inc., the Mayor of Winston-Salem, North Carolina, the Farm 
Service Director of the local radio and television station, and the 
Winston-Salem Retail Merchants Association. They contend that the 
provisions of the regulations requiring an applicant to prove, by docu- 
mentary evidence or by the testimony of buying organizations, which 
buying organizations are firmly committed to participate ina proposed 
sale if tobacco inspection and price support services are provided are 
impossible of fulfillment; that the provisions of the regulations | do not 
effectuate the purpose of the Tobacco Inspection Act, and that the 
Secretary does not have the authority to issue such regulations; and 
that the provisions regarding the requirements for obtaining commit- 
ments from buying organizations sufficient to constitute an adequate set 
of buyers grants complete control to the large buying organizations. 

To support their contention that the provision regarding buyer com- 
mitments is impossible of fulfillment they cite the transcript of 
testimony in the hearings on the applications of petitioners for addition- 
al tobacco inspection and price support services for an additional sale 
on the Danville, Virginia and Winston-Salem, North Carolina markets 
(Docket No. TIPS-6 and Docket No. TIPS-7, respectively) and the 
testimony and decisions on five other hearings held under the provisions 
of the regulations (Docket Nos. TIPS 1 through 5). The hearing records 
and decisions relied upon by petitioners to support their contention that 
the requirements of the regulations regarding obtaining buyer commit- 
ments is impossible of fulfillment, fail to show that the obtaining of 
firm commitments from buyer organizations is impossible. In each 
such case the existing services were not shown to be inadequate and 
the need for the requested sale was not established. These cases do 
not show that it is impossible to obtain adequate buyer commitments 
for a proposed sale in circumstances where a need exists for an addi- 
tional sale. 

A decision on the applications of the Danville Tobacco Warehouse 
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Association, Inc., and the Winston-Salem Warehouse Association (Dock- 
et Nos. TIP 6 and 7, respectively) is being issued concurrently with this 
decision. Therein it is determined that the tobacco inspection and price 
support services on each of the applicant markets are reasonable and 
adequate and were not shown to be unreasonable and inadequate. It was 
also determined therein that the petitioners failed to establish that it is 
impossible to obtain evidence of commitments of an adequate set of 
buyers where the need for an additional sale exists. 

The record in the latter proceeding shows why one of the large buy- 
ing organizations ‘refused to give a commitment to participate in the 
proposed additional sale on the Danville market. In response to the re- 
quest of the President of the Danville Tobacco Association for a commit- 
ment to participate in the additional sale, the President of the buying 
organization replied stating: " we are unable to support this effort." 
On the same date it wrote Counsel for the eighteen markets opposing the 
applications, stating: We... see no need for any additional sales any- 
where, Adding additional buyers to service additional sales will not in- 
crease the amount of tobacco we buy out of the crop. and it will only 
serve to increase expenses which are already higher than they should be 
if the crop movement were less precipitant."' 

The ratio of the sets of buyers to the total flue-cured crop marketed 
during the period 1949-1960 throws quite a bit of light upon the reason 
why tobacco buying organizations are reluctant to participate in additional 
sales in flue-cured tobacco markets. In 1949, a total volume of 1.1 bil- 
lion pounds of producer flue-cured tobacco was marketed with a total of 
134 sets of buyers in flue-cured tobacco markets. In 1960, a total volume 
of 1.2 billion pounds of producer flue-cured tobacco was marketed with a 
total of 147 sets of buyers in flue-cured tobacco markets. During the 
period 1949-1960 the highest total volume of producer marketings was 
1.5 billion pounds in 1955 with a total of 147 sets of buyers. Since the 
1957 reduction in flue-cured acreage allotments the buying organizations 
are buying a much smaller crop with a larger number of buyers. As it is 
extremely expensive to train additional buyers to participate in additional 
sales it is readily ascertainable and easily understood why buying 
organizations will not commit themselves to participate in unneeded ad- 
ditional sales in a market. 
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Petitioners also contend that the provisions of the regulations do not 
effectuate the purposes of the Tobacco Inspection Act and the Secretary 
does not have the authority to issue such regulations. In support thereof 
they argue, in effect, that the Secretary is authorized to issue regulations 
necessary to effectuate the purposes of the Act; that the Secretary is 
required by the Act to provide tobacco inspection service "where and 
when needed" without limitation; that the provision of the regulations 
regarding the obtaining of buyer commitments is impossible of fulfill- 
ment thereby "precluding" the extension of such service; that these 
restrictions have forced many producers to sell their tobacco on mar- 
kets other than the one they prefer; that the small markets can grow and 


prosper without regulatory limitation while the larger markets are pre- 
cluded by the regulations of any further growth, to the detriment of all 
persons financially interested in tobacco available for marketing in such 
large markets, including the producers thereof. The brief places 
emphasis on the alleged adverse effect of the regulations on the interests 
within the tobacco markets rather than on the alleged adverse effect on 


grower interests. 

Section 14 of the Tobacco Inspection Act authorizes the Redietaiy to 
make such rules and regulations and hold such hearings as he may deem 
necessary to effectuate the purposes of the Act. The legislative history 
of the Act discloses that the primary purpose in enacting the legislation 
was to improve the position of the grower in marketing his crop and to 
cure certain evils existing in the auction system of marketing tobacco 
which were unfairly disadvantageous to the interests of growers, result- 
ing in fluctuating prices and economic loss to such growers (House Re- 
port No. 1102 on H.R. 8026, pp. 2-4; Senate Report No, 1211; 74th Con- 
gress, 1st Session). The primary purpose and objective of the provisions 
of the regulations, therefore, should be to protect the interests of tobacco 
growers. The provisions of the regulations which petitioners seek to 
have repealed or deleted are for the protection of, and do protect, the 
interests of growers in the marketing of their tobacco and thereby ef- 
fectuate the purposes of the Act. Such provisions were placed in the 
regulations so as to assure that all auction sales in all markets have 
adequate buyer representation in order to obtain strong and continuing 
competitive bidding in the auction, which strong and continuing | 
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competition is so vitally necessary to the obtaining of a fair price for 
the tobacco of growers sold at auction. . 

Petitioners contend the requirement that firm commitments be ob- 
tained by an applicant from "five or more buyers representing five or 
more companies or buying organizations who could reasonably be ex- 
pected to purchase at least two-thirds of the total U.S. production of the 
kind of tobacco for which the additional services are requested" grants 
complete control to the large buying organizations. How the regulation 
does this is not spelled out, only the bare statement is made. Each set 
of buyers on the markets presently meets the definitions of "adequate set 
of buyers," the requirements of which are set forth within the quotation 
marks in the preceding sentence. Each buying organization always has 
had the right to control its own participation or non-participation in an 
auction sale. The regulation does not grant buyers any control which 
they have not always had. The contention appears to imply the possi- 
bility of large buying organizations agreeing among themselves as to 
their participation or non-participation in sales or markets. This pos- 
sibility also existed prior to amendment of the regulations. In the event 
of such an agreement there are remedies available under the Anti-Trust 
laws to prevent such action. The only other aspect of the contention ap- 
pears to be that petitioners are objecting to the degree of participation 
by buyers on auction sales required by the regulations. If such is the 
case, it is directly opposed to evidence given by chief witnesses of 
petitioners in the hearings on their applications previously mentioned 
(Docket Nos. TIPS 6 and7). The testimony was to the effect that 
petitioners did not sanction "rump" sales and would not want a "rump" 
sale (a sale where the buyer participation is less than that defined in 
"adequate set of buyers") in Danville, Virginia, or Winston-Salem, North 
Carolina. Several growers also testified to this effect in said hearings. 

The furnishing of tobacco inspection and price support services for 
additional sales or new markets on which adequate buying power does not 
participate results in detriment to interests of growers, the Government 
loan programs, the interests of the tobacco industry, the taxpayer and 
the general public, thereby defeating the purposes of the Tobacco In- 
spection Act and the loan programs. Experience gained by the Depart- 

15 ment over a period of years, has shown that the furnishing of such 


Decision by Secretary of Agriculture 83 


service in the absence of firm commitments from an adequate number of 


buying organizations results in insufficient buyer representation on such 
sales to the detriment of many. The interests of growers, the public and 
the tobacco industry as a whole should not be subverted to the (aie 
of a few within that industry. 

Therefore, it is concluded that to repeal or delete the provisions of 
the regulations proposed by petitioners would not be to the best interests 
of growers of tobacco, the tobacco industry and the public, and that to 
retain such provisions in the regulations will effectuate the purposes of 
the Tobacco Inspection Act and of the loan programs under the Com- 
modity Stabilization Act. The petition for such repeal is hereby denied. 

Signed at Washington, D.C., this 7th day of September, 1961. 


/s/ Charles S. Murphy 
Acting Secretary of Agriculture 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


In re: 


Application of the Danville Tobacco 


‘Association, Inc., Danville, Virginia Docket No. TIPS-6 


and 


Application of the Winston-Salem Warehouse 


Association, Winston-Salem, North Carolina Docket No. TIPS-7 


Preliminary Statement 
Pursuant to the provisions of the Policy Statement and Regulations 


Governing the Extension of Tobacco Inspection and Price Support Services 
to New Markets and to Additional Sales on Designated Markets (7 CFR 
Part 29, Subpart A) a public hearing in the above matter was held before 
Clarance H. Girard, Hearing Examiner, Office of the Hearing Examiners, 
United States Department of Agriculture, in Danville, Virginia, beginning 
on May 24, 1961 and in Winston-Salem, North Carolina, beginning on May 


25, 1961 pursuant to notice thereof published in the Federal Register on 
May 16, 1961 (26 F.R. 4214), Each hearing was recessed in the afternoon 
on the date the hearing was begun. The hearing in Danville was recon- 
vened on July 12, 1961 and the hearing in Winston-Salem was reconvened 
on July 13, 1961 pursuant to notice thereof published in the Federal 
Register on July 1, 1961 (25 F.R. 5975). The two proceedings were con- 
solidated and evidence on each application was received at both recon- 
vened hearings. 

William B. Gess, Lexington, Kentucky, and R. Paul Sanford, Danville, 
Virginia, appeared for the applicant, Danville Tobacco Association, Inc. 
The applicant, Winston-Salem Warehouse Association, was represented by 
Mr. Gess and Robert V. Brawley, Winston-Salem, North Carolina. Mal- 
colm Seawell, Chapel Hill, North Carolina, appeared for the other eighteen 
designated markets in the Old Belt in opposition to the applications. 
Marion E. Poole, Office of General Counsel, U.S. Department of Agricul- 
ture, appeared for the Department. 

At the conclusion of the hearings, a definite time was fixed for the 
filing of briefs in support of and in opposition to the applications. Briefs 
were filed on behalf of each applicant and on behalf of the other eighteen 
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designated markets in the Old Belt in opposition to the applications. 

The regulations provide that the extension of tobacco inspection and 
price support services to new markets and additional sales on designated 
markets will be conditioned upon the reasonableness of such services 
existing in the applicant markets. Transactions at tobacco auction mar- 
kets involve the sale of tobacco at a bona fide auction sale participated in 
by an adequate set of buyers. It is further provided that determination 
with respect to reasonableness, and consequently the granting or denying 
an application for additional services, will be based upon evidence (1) that 
the applicant market or sale will function as a bona fide auction sale (as 
defined in the regulations) and the applicant has firm commitments from 
buying organizations that they will participate in the sale if price support 
and inspection services are provided, and (2) that additional services are 
justifiable in relation to other market data, including the volume of tobacco 
produced in the area and the volume likely to be sold on the sale; the ioca- 
tion of other markets on which tobacco produced in the marketing area 
may be sold; roads and distances involved in moving tobacco to the ap- 
plicant market in relation to other markets in the type- producing area; the 
number of growers affected by the proposed market or sale; the availability 
of redrying and packing facilities; the relationship of sales as between 
markets in the type-producing area; and other economic factors affecting 
the marketing of tobacco, by growers, in the area of the applicant market 
and in the type-producing area, Under the provisions of section 29.3(e) the 
applicant has the burden of proving which buyer organizations are committed 
to participate in the sale if the services are provided and the burden of 
presenting evidence relative to the factors showing justification for an ad- 
ditional sale. 

Findings and Conclusions 

The following findings and conclusions are based on evidence presen- 
ted at the hearings and on official records, statistics and other relevant 
information available to the Department. 

Sales Procedures on The Flue-Cured Tobacco Belts 

There are five types of flue-cured tobacco, Type 11a, 11b, 12, 13 and 
14. Type 1la and 11b flue-cured tobacco is produced in the Piedmont sec- 
tions of Virginia and North Carolina, The Type 11a production area is 
commonly called the "Old Belt" and the Type 11b production area is 
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commonly called the "Middle Belt." Type 12 flue-cured tobacco is 
produced in the coastal sections of North: Carolina, commonly called the 
"Bastern Belt," and Type 13 is produced in southeastern North Carolina 
and the coastal sections of South Carolina, commonly called the "Border 
Belt." Type 14 flue-cured tobacco is produced in Georgia, Florida and 
in a small area of southern Alabama. There are 94 designated auction 
markets in the flue-cured tobacco belts. 

The Florida and Georgia (Type 14) auction markets open first, fol- 
lowed by Type 13, Type 12, Type 11b and Type 11a markets in that se- 
quence. All the markets within a particular Type tobacco belt open on the 
same date. The opening date of the markets within a belt is set by the 
particular belt warehouse association (i,e., the Old Belt's opening date 
is set by the Old Belt Warehouse Association; the Middle Belt's by the 
Middle Belt Warehouse Association, etc.) with the exception of Georgia, 
which is controlled by Georgia law, and South Carolina, which is set by the 
South Carolina Tobacco Association. The membership of each particular 
belt warehouse association consists primarily of tobacco warehousemen 
within a particular type producing belt. For a number of years the Bright 
Belt Warehouse Association set the opening dates for the belts, however, 
approximately 3 or 4 years ago it delegated this authority to each partic- 
ular belt warehouse association. 

The representatives of buying organizations (sets of buyers) and the 
Department's inspectors of tobacco (sets of inspectors) progress together 
from the markets in one type area to the markets in the next type area on 
the opening date of such area markets. Some of the sets of buyers and in- 
spectors may remain in the type area if some of the markets in the area 
are still operating on the opening date of the next type area markets. Af- 
ter cleaning up these final sales they also move on to the next type area. 
Due to this situation there is some "overlapping" in the opening and 
closing dates of the respective type area markets. 

Old Belt Markets 

There are twenty designated tobacco auction markets in the Old Belt 
(Type 11a), eleven in Virginia and nine in North Carolina. Those in 
Virginia are: Brookneal; Chase City; Clarksville; Danville; Kembridge; 
Lawrenceville; Martinsville; Petersburg; Rocky Mount; South Boston and 
South Hill. Those in North Carolina are: Burlington; Greensboro; 
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Madison; Mebane; Mt. Airy; Reidsville; Roxboro; Stoneville and Winston- 
Salem. 

The two largest markets in the Old Belt are Danville and Winston- 
Salem, each of which has four sales and are about 65 miles from each 
other. The remaining 18 markets in the Old Belt are one-sale markets 
except South Boston, Virginia, which is a two-sale market. All of these 
markets were designated for official inspection by the Secretary in 1941 
and 1942, except South Hill, Virginia, which was designated in ane and 
Greensboro, North Carolina in 1950. 

All designated tobacco auction markets in the United States, including 
the applicants, are furnished free tobacco inspection service by the De- 
partment for all tobacco sold at auction thereon. All costs incurred for 
additional inspection service for an additional sale also are borne by the 
Department. 

Danville and Winston-Salem Markets 

In 1957 flue-cured tobacco acreage allotments were reduced 20% ona 
national basis. As a result of the acreage reduction the volume of flue- 
cured tobacco sold by the markets in the flue-cured belts in each of the 
years 1957-1960 was less than the volume sold in each of the years 
1950-1956. In 1956 (with less total hours selling time than in 1960) Dan- 
ville’s producer sales were 11 million pounds more than its 1960 
producer sales, and Winston-Salem's 1956 producer sales (with less total 
hours selling time than in 1960) were 9.3 million pounds more than its 
1960 producer sales. Danville's and Winston-Salem's gross sales in 
1956 exceeded their 1960 gross sales by 10 million and 7.4 million pounds, 
respectively. ("Gross sales" are the combined total sales of producers 
and resales of tobacco by dealers and warehousemen.) In 1952 (when suf- 
ficient buyers failed to participate in a proposed additional sale in Dan- 
ville and in Winston-Salem) the producer sales of both Danville and 
Winston-Salem exceeded their 1960 producer sales by over 8 million 
pounds, and their 1952 gross sales exceeded their 1960 gross sales by 9 
million and 5.7 million pounds, respectively. 

During the period 1950-1960 the inspection service rendered Danville 
and Winston-Salem remained the same, i.e., 4 sets of inspectors for four 
sales on each market. The inspection service rendered the other eighteen 
markets in the Old Belt during the 1950-1960 period also remained the 
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same, i.e., one set of inspectors for one sale on each of seventeen markets 
and two sets of inspectors for two sales on the South Boston, Virginia mar- 
ket. 

The percentage of the total yearly sales on Type 11a flue-cured tobac- 
co (Old Belt) of Danville and of Winston-Salem has remained fairly con- 
stant for each market during the period 1957-1960, the period after the 
reduction in acreage allotments. During this period Danville's yearly per- 
centage of such total producer sales and of the total gross sales has not 
varied more than 1.3% and 1.2%, respectively. During the 1957-1960 
period Winston-Salem's yearly percentage of such total producer sales 
and of the total gross sales has not varied more than 3.3% and 3.5%, 
respectively. The variances in the percentage of total sales in both mar- 
kets are not steady increases in percentage of total sales but are the ex- 
treme variables during the period. For example: Danville's year of 
highest percentage of total sales in the period 1957-1960 was 1957 and 
Winston-Salem's year of highest percentage of total sales in such period 
was 1959. 

On the basis of the 1961 acreage allotments and the information 
presently available to the Department is is estimated that the 1961 crop 
of flue-cured tobacco will be approximately the same as the 1960 crop. 
Considering this factor and each applicant's usual percentage of the total 
volume marketed, there is no reason to anticipate any appreciable in- 
crease in volume of sales in either Danville or Winston-Salem in the 
1961 marketing season. 

In view of the fact that each market has consistently sold far greater 
volumes of tobacco prior to the reduction in tobacco acreage allotments 
than each has sold since such reduction, with the same inspection service, 
there is no apparent justification for additional inspection service on either 
market at the present time. 

Each applicant contends, however, that an additional sale is needed in 
its market for the benefit of growers; that the overlap of opening and 
closing dates of other belts at the beginning and end of its sales period 
adversely affects it, thereby necessitating an additional sale; and that it 
does not have its proportionate share of inspection service in relation to 
other markets on the basis of comparable volume of sales per set of in- 
spectors. Other arguments are advanced but most fall within one or more 
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of the foregoing contentions and will be considered thereunder or generally. 

A number of growers testified in behalf of each applicant market for an 
additional sale. Their testimony was approximately to the same effect for 
each market. They testified that their particular market was often blocked 
during the peak of the season and they experienced difficulty selling on the 
day desired; that on occasion they were forced to sell their tobacco on an- 
other market or bring it back the next day or so and that the delay in selling 
sometimes resulted in deterioration in grade if the weather was adverse; 
that they preferred to sell on their particular market as the buyers were 
better on such market and they received a higher price for their tobacco 
on such market than was paid by any other market. Cross-examination 
disclosed that the other markets in the Old Belt also were often blocked 
during the peak of the season; that the witnesses had no difficulty selling 
on either market during the peak season if they booked their sales in ad- 
vance of bringing the tobacco to the market; that only ona few occasions 
over a period of years had the witnesses taker a small amount of tobacco 
to another market because of a blocked sale on their particular market; 
that only two or three witnesses gave a specific instance of damage to 
tobacco suffered over a period of years because of delay in selling, and 
these had not attempted to book the particular tobacco prior to bringing it 
to market; that none of those stating the prices received for tobacco was 
higher on their particular market than on other markets knew the prices 
of tobacco on other markets although some of the area markets were near 
them; and no instance of a comparative sale pricewise was giver. It ap- 
pears that each of the applicant markets advertise on television and radio 
during the marketing season. A particularly high price received for a 
particular sale of tobacco is featured and daily average prices are re- 
ported only when such average is favorable in relation to other markets 
in the area. Each of the grower witnesses appearing in behalf of a 
particular applicant habitually sold his tobacco on the particular market 
for which he testified. 

Statistical evidence of record shows that other markets in the Old 
Belt consistently have a higher yearly average price for tobacco than 
either Danville or Winston-Salem, and that Danville consistently has a 
higher yearly average price than Winston-Salem. Ir only one year (1955) 
in the eleven-year period 1950-1960 did Danville have the highest yearly 
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average price in the Old Belt, and Winston-Salem in the same period has 
never had the highest yearly average price. Applicants contend that the 
average price should not be the sole criterion; that they sell a larger 
quantity of the cheaper grades of tobacco, especially at the end of the 
season, which brings the average price down but that grade for grade the 
prices in the applicant markets are higher than on the other markets in 
the Old Belt. No supporting evidence as to the comparative quantities of 
such tobacco sold and the comparative prices received for grades of 
tobacco was introduced to corroborate this testimony. The Department's 
market data does not support the contention that grade for grade higher 
prices are paid for tobacco sold on the Danville and Winston-Salem 
markets than on the other Old Belt markets. 

The applicants contend that an additional sale is needed particularly 
during the peak of the marketing season due to the blocking of sales. One 
of their chief witnesses stated on cross-examination that blocking usually 
occurred on Fridays and Mondays and that such blocking also occurred on 
the other markets in the Old Belt. Other witnesses also testified to like 
effect. Blocking occurs in markets on all belts and has occurred 
regularly for years. It is caused by growers desiring to sell their tobacco 
at the same time and on the same days. The blocking was alleviated in 
1960 in Old Belt markets by the markets operating 6 hours a day instead 
of 5-1/2 hours during the peak period. The hours of sale per day in most 
of the belts are controlled by the Bright Belt Warehouse Association and 
not by the Department. 

It is contended the overlapping of market opering dates and closing 
dates in different type producing areas puts a "squeeze" on the applicant 
markets, i.e., that for the sales of tobacco on the old Belt markets (1) 
during the period following the opening of Old Belt markets and before 
the closing of all Border Belt markets and (2) the period following the 
opening of burley markets before the closing of Old Belt markets, less ex- 
perienced buyers are assigned to the applicant market by the buying 
organizations; that during the "squeeze" period growers cannot sell their 
tobacco on the day the tobacco is brought to the market. 

During the five-year period 1956-1960 the period of overlapping on 
the Old Belt opening date ranged from 18 to 20 days. During the same 
years the period of overlapping at the end of the marketing season ranged 
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from 13 to 22 days. The opening period overlap is not a complete over- 
lap. Old Belt markets do not open until a substantial number of the 
Border Belt markets have closed. Some of these unclosed markets re- 
main open for only 3 or 4 days after the Old Belt markets open, and 
only 3 or 4 remain open until final closing of the Border Belt. Also, 
the number of sales on multiple-sale markets remaining open in the 
Border Belt are reduced, thereby releasing additional buyers for Old 
Belt assignment. The adverse effect, if any, of assigning less experi- 
enced buyers to the Old Belt is therefore substantially diminished. The 
overlapping occurring at the end of the marketing season occurs after 
at least nine-tenths of the crop has been sold. The problem of overlap- 
ping is not peculiar to the applicant markets as this situation confronts 
all Old Belt markets as well as markets in other belts. 

The Department does not control the opening or closing dates of the 
belts or markets. These are controlled by the aforementioned particular 
belt warehouse associations and by the individual markets, respectively. 
To grant additional service to applicants on the basis of overlapping 
opening and closing dates would mean that all markets in the Old Belt 
would be entitled to additional inspection service as all are confronted 
with the same situation and are similarly affected. 

Applicants further contend that as they have a much greater volume 
of sales per set of buyers than the other markets in the Old Belt and 
markets in other flue-cured belts. they are entitled to an additional sale 
on a comparative basis. Danville and Winston-Salem are the largest 
markets in the Old Belt and a number of smaller markets are located 
near each of the applicants. The volume of sales per set of buyers on 
these large markets in relation to the volume of sales per set of buyers 

on the small markets in the Old Belt follow the same general aie 
prevailing in other type producing belts. 

Larger markets usually are located in areas of concentrated 
production and in cities which serve as a trading center for wide areas. 
The type producing area usually includes a preponderance of smaller 
markets. The larger markets have advantages from the standpoint of 
attracting volume, however, the smaller markets serve a very important 
marketing role in being immediately accessible to growers, especially 
in the more isolated and less concentrated areas of production, 
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To accept comparative volume of sales per set of buyers as a basis 
for increasing the ‘services on the applicant markets would result in in- 
creasing the services in the larger markets in the type producing belts. 
Continuation of this concept would eliminate markets with the smaller 
volume of sales until all remaining markets were selling approximately 
an equal volume per set of buyers. Such a concept would ignore the im- 
portant function of the small markets. 

There are some multiple-sale markets in the southern and Border 
belts with much smaller volume of sales per set of buyers when com- 
pared to the applicant markets. This situation exists primarily for the 
benefit of the later opening belts and especially enures to the benefit of 
Old Belt markets which are the last to open in the flue-cured tobacco 
belts. Tobacco matures first in the southernmost belt and generally 
tobacco maturity is progressively later in the belts to the north. The 
markets open first in the Type 14 belt (Georgia-Florida) followed by 
South Carolina and Border North Carolina (Type 13), Eastern North 
Carolina (Type 12), the Middle Belt (Type 11b), and the Old Belt (Type 
11a), in that order. Additional sales are held in the southern and border 
markets in order to expeditiously sell the tobacco in those areas so that 
buyers may move on as soon as possible to the northern belts. That this 
is the purpose for additional sales in these belts and that it enures to the 
penefit of applicants was admitted on cross-examination by the Super- 
visor of Sales of the Winston-Salem market and Secretary-Treasurer of 
the applicant, Winston-Salem Warehouse Association. 

It is also contended that the lack of additional services is a limiting 
factor to accelerated marketings by growers. Several witnesses for 
applicants expressed the opinion that tobacco was already selling too 


rapidly for the welfare of the grower. A large buying organization, in 


a letter introduced into evidence, also appears to believe that the crop 
movement is too precipitant. It is the considered opinion of the Depart- 
ment that the increasingly rapid movement of the flue-cured tobacco 
crop is detrimental to the best interests of growers. 

It is concluded that the tobacco inspection and price support serv- 
ices on each of the applicant markets are reasonable and adequate and 
have not been shown to be unreasonable and inadequate. Therefore, the 
applications of the Danville Tobacco Association, Inc., and the 


Defendant's Exhibit No. 2 ; 93 


Winston-Salem Warehouse Association for additional services on such 


markets are hereby denied. 
Alleged Invalidity of Aasuiatious 

The regulations provide that a "bona fide auction sale" means the 
buying and selling of tobacco offered by farmers by the auction process 
which customarily and usually consists of an adequate set of buyers 
representing different companies which either will use the tobacco in 
the manufacture of tobacco products or will pack and sell the tobacco 
later for use by manufacturers and who can be expected by reason of 
their normal purchases and use of tobacco to afford continuing competi- 
tion for the duration of such sale for tobacco. An "adequate set of 
buyers" is defined as meaning 5 or more buyers representing 5 or more 
companies or buying organizations who could reasonably be expected to 
purchase two-thirds of the total U.S. production of the kind of tobacco 
for which additional services are requested. The regulations further 
provide that an applicant for tobacco inspection and price support serv- 
ices has the burden of proving, by documentary evidence or by the 
testimony of buying organizations, which organizations are firmly com- 
mitted to participate in the sale if such services are provided. : 

At the hearings the applicants failed to produce evidence of buyer 
commitments but attacked these provisions as arbitrary, capricious 
and otherwise unlawful. The requirements as to buyer commitments 
particularly were asserted to be impossible of performance and there- 
fore unlawful. Applicants also petitioned for the repeal of these 
provisions and such petitions for repeal are the subject of a separate 
rule-making proceeding in which a decision denying repeal is being is- 
sued simultaneously herewith. ! 

As previously set forth herein, the applications for additional serv- 
ices on the Danville and Winston-Salem markets must be denied for the 
fundamental reason that the need therefor was not established. It is 
therefore unnecessary to this decision to consider the further conten- 
tions of alleged unlawfulness of the provisions of the regulations dealing 
with adequate buyer participation, commitments, etc. Nevertheless, it 
is evident that such contentions are without merit. 

The provisions in question have not been shown to be arbitrary or 
capricious or otherwise unlawful. On the contrary. their reasonableness, 
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necessity and lawfulness have been reaffirmed in the rule-making 
proceeding referred to above. Reference is made to the rule-making 
decision and to the data, views and arguments submitted in that pro- 
ceeding for a more complete statement of the need and reasonableness 
of the contested provisions of the regulations. 

The rule-making decision also rejects applicants’ contentions con- 
cerning the alleged impossibility of obtaining buyer commitments and 
the record in the instant case further supports the conclusion there 
reached, As previously shown, the need for an additional sale and ad- 
ditional services was not shown for either applicant market. Buying 
organizations would not be expected to commit themselves to sales 


which are not needed, Such refusal would not demonstrate or indicate 


impossibility of performance in other and different situations where an 
additional sale might be needed. While most buyers did not state their 
reasons for declining commitment, one major buyer did do so. This 
buying organization, by letter, stated that in its opinion there was no 
need for additional sales and that additional sales would noi increase 
the amount of tobacco purchased but would “only serve to increase ex- 
penses which are already higher than they should be if the crop move- 
ment were less precipitant.” 

The past history of these two markets also corfirms the reason- 
ableness of these requirements. In 1949, 1950 and 1952 these markets 
requested inspection services for additional sales. After the Department 
had made the necessary arrangements to provide services, it became 
evident that buyers would not follow the sales and the sales were 
dropped. Past experience in these very markets thus shows that it is 
prudent and proper and not unreasonable to require advance commit- 
ments of buyer organizations to assure that a bona fide auction sale will, 
in fact, be held. 

Accordingly, it is concluded that the contested provisions of the 
regulations are not arbitrary or capricious or otherwise unlawful, As 
aforesaid both applicants have failed to meet the requirements thereof. 
They clearly did not show the requisite buyer commitments. 

Request for Deferral of Decision 

On August 22, 1961, applicants filed a request that decision on their 

applications for additional services on the Danville and Winston-Salem 
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markets be deferred and withheld until the rule-making proceeding has 
been decided and the time for filing for court review thereof has ex- 
pired. The rule-making proceeding is being decided concurrently here- 
with. As previously stated, the applications for additional services in 
these two markets must be denied, in any event, because of applicants’ 
failure to show sufficient need for such services. Accordingly, there is 
no reason to withhold decision on the specific applications at this time, 
pending court review, if any, of the rule-making proceeding. Applicants’ 
request for deferral of decision in the instant proceeding accordingly 

is denied, 


Conclusion and Order 
Accordingly, it is concluded and ordered that the applications for 
additional tobacco inspection and price support services for proposed ad- 
ditional sales on the Danville, Virginia, and the Winston-Salem, North 
Carolina, markets should be and they are hereby denied. 
Signed at Washington, D.C., this 7th day of September, 1961. 


/s/ Charles 8. Murphy 
Acting Secretary 
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STATEMENT OF QUESTIONS PRESENTED 


The question presented is whether a regulation of the Secretary 
of Agriculture under the Tobacco Inspection Act and the Commodity 
Credit Corporation Act requiring, as a condition precedent to the 
granting approval of an application for extension of inspection and 
price support services to a new tobacco auction sale, that the appli- 
cant market have "a firm commitment from an adequate set of | 
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reasonable, (b) impossible of compliance, (c) an improper vesting of 
control in the tobacco buyers, (d) arbitrary, capricious and in violation 
of the statutes, and (e) violative of the Fifth Amendment to the Con- 
stitution of the United States. 


1 The regulations in substance define an "adequate set of buyers" as meaning 
five or more buying organizations who could reasonably be expected|to buy 
two-thirds of the total U.S. production of the tobacco offered for sale. 
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JURISDICTIONAL STATEMENT 


This appeal is taken from a final order of the United States’ Dis- 
trict Court for the District of Columbia entered on March 19, 1964 
(J.A. 19) dismissing appellants' action with prejudice. Notice of ap- 
peal was duly filed on May 15, 1964 (J.A. 19). Jurisdiction is invoked 
under the Act of October 31, 1951, Ch. 655, Sec. 48, 50(a), 65 Stat. 
726, 727, 28 USCA 1291, 1294. 


STATEMENT OF THE CASE 


Appellant Danville Tobacco Association is a trade association 
representing owners and operators of tobacco warehouses in Dan- 
ville, Virginia, and appellants Neal's Tobacco Company, Inc. and 
Virginia-Carolina Warehouse, Inc. are corporate owners and opera- 
tors of tobacco warehouses in Danville (J.A. 11). Appellants act as 
agents for tobacco growers in the preparation for sale and the sale of 
tobacco and are’ paid by the growers a percentage of the sales price 
(J.A. 62). Appellee, Orville L. Freedman, is the Secretary of 
Agriculture, and is hereinafter referred to as "the Secretary." 


Prior to 1942 the then Secretary of Agriculture had promulgated 
certain regulations under the Tobacco Inspection Act of 1935 (7 USCA 
511) designating various markets throughout the country where 
tobacco might be sold at auction (J.A. 15). One of the places desig- 


nated as a market for which inspection services were provided was 
the City of Danville, Virginia (J.A. 15). In addition to designating 
markets, i.e. places where tobacco might be bought and sold at auction 
under the Tobacco Inspection Act, the Secretary of Agriculture 
authorized certain markets to hold multiple sales, a "sale" being an 
individual submarket within a designated city where a limited amount 
of tobacco could be sold daily (J.A. 15). For each designated "sale" 
the Secretary has required that there be furnished by him Federal 
inspectors and graders who examine the tobacco to be offered at 
auction just prior to the sale and who place tickets on each basket of 
tobacco indicating the grade thereof (J.A. 15, 64). No tobacco may be 
offered for sale at auction on any designated market or at any desig- 
nated sale until it has been inspected and certified by the authorized 
representative of the Secretary (7 USCA $511d), and criminal penal- 
ties are provided for violation of these provisions of the Act (7 

USCA 511 i, 1). 


Under the Commodity Credit Corporation Act of June 19, 1948 
(15 USCA 714 et seq.), the Secretary also promulgated regulations 
providing that if any tobacco is offered for sale at auction on a desig- 
nated market and sale and does not bring certain minimum prices, 
then such tobacco will be acquired as collateral for loans made by the 
Stabilization Board (J.A. 16). Prior to 1958, the promulgated regula- 
tions of the Secretary of Agriculture provided for the extension of 
tobacco inspection and price support services to new markets and ad- 
ditional sales at existing markets upon application and a showing by 
the applicant of a need for the additional facilities (7 C.F.R. §29.1, 
Part 29, Subpart A, 1949 Ed.). 


On July 2, 1958, the Secretary promulgated identical amended 
regulations under the two Acts, which regulations appellants now at- 
tack in this appeal. The amended regulations established a new con- 
dition precedent for the granting of any extension of inspection and 
price support services. Said condition precedent is set forth in the 
italicized portion of the amended regulations, quoted in pertinent part 
below: 


"Reasonable inspection and price support serv- 
ices. The extension of tobacco inspection and price 
support services to new markets and additional sales 
will be conditioned upon the reasonableness of such 
services existing in the applicant market area. Trans- 
actions in tobacco as conducted at auction markets in- 
volve the sale of tobacco at a bona fide auction sale 
participated in by an adequate set of buyers. Deter- : 
mination with respect to reasonableness, and con- 
sequently with respect to granting or denying addi- 
tional services, will be based on evidence (1) that the 
applicant market or sale will function as a bona fide | 
auction sale and has firm commitments with an 
adequate set of buyers that they will participate in the 
sale of inspection and price support services are 


provided, * * * ." (7 C.F.R. §29.2(a) and 6 C.F.R. 
§464.1017(a).) (Em phasis added.) 


Since the promulgation of these amended regulations in 1958, no 
applicant for an additional tobacco market or sale has ever been able 
to comply with the new condition precedent established therein, and no 
new markets or sales have ever been authorized under these amended 
regulations (J.A. 63, 64). 


The City of Danville now has four separate "sales" at which in- 
spection and price support services are provided by the Secretary 
(J.A. 46). Danville is located in the so-called "old belt" section of the 
flue cured tobacco growing area (J.A. 45, 46). There are a total of 
twenty-six (26) designated sales in the old belt section and the city of 
Danville sells a substantially larger amount (J.A. 51) of tobacco per 
sale than any other market in the old belt (J.A. 60). Appellants wish 
to apply for a fifth daily sale in order to properly and adequately 


serve the steadily increasing demand for the marketing of tobacco in 
the Danville area. 


Appellants have objected to the italicized portion of the amended 
regulations hereinabove quoted, and in July of 1961 appellant ware- 
house association filed with the Secretary a petition (J.A. 69-72) 
praying for the repeal of such portion of said regulations on the 
grounds that: 


(1) Prior firm commitments from an ‘adequate’ set 
of buyers that they will participate in the sale is 
a condition that is impossible to fulfill. 


(2) It palpably exceeds, and is inconsistent with, the 
purposes stated by Congress and the authority 
granted the Secretary of Agriculture by the Tobac- 
co Inspection Act. 7 USCA 511 et seq. 


(3) It is arbitrary and unreasonable. 


(4) It is detrimental to the producers and contrary 
to the public interest. 


(5) It permits and encourages the major tobacco 
buyers to act in restraint of trade by effectually | 
allowing them to prohibit the establishment of 
new tobacco markets and sales." (J.A. 71). 


Despite the fact that the appellant warehouse association re- 
quested that it 'be granted a hearing upon this petition at the earliest 
feasible date" (J.A. 72), the Secretary did not hold a hearing on ap- 
pellant's petition under Section 7 of the Administrative Procedure Act 
(5 USCA 1009). Consequently appellant warehouse association was not 
given the opportunity to take depositions, subpoena witnesses, have 
testimony taken under oath and conduct such cross examination as 
might be required for the full and true disclosure of the facts. In- 
stead the Secretary caused a ''notice of proposed rule-making" to be 
published in the Federal Register, pursuant to Section 4 of the Ad- 
ministrative Procedure Act. Said notice provided, in part, that "All 
persons who desire to submit written data, views and arguments re- 
lating to petitioner's [appellant warehouse association] petition and 
proposals for amendment or revision of the aforesaid regulations 
should transmit the same in triplicate to the Hearing Clerk, United 
States Department of Agriculture, Washington 25, D.C., so as to be 
received by August 7, 1964" (J.A. 72-73). More than 180 comments 
were received by the Hearing Clerk on the proposed repeal of the 
regulations, all but seven being in opposition to said repeal (J.A. 17, 
74). The statements in opposition consisted primarily of letters and 
telegrams asserting that there was no need for any additional sales 
under the Tobacco Inspection Act. No sworn statements or other 
evidentiary matter in the nature of exhibits were submitted to the 
Secretary or the Hearing Clerk and no formal hearing was held upon 
appellant warehouse association's petition for repeal (J.A. 74). 


On September 7, 1961, the Secretary rendered a decision denying 
the petition for repeal (J.A. 74-83). Appellants thereupon filed this 
complaint in the District Court for declaratory judgment and injunc- 
tive relief under the Federal Declaratory Judgment Act (28 USCA 2201) 
and Section 10 of the Administrative Procedure Act. 


Subsequent ‘to the promulgation of the Secretary's amended 
regulations on July 2, 1958 (the validity of which is contested herein) 
and prior to the filing of this suit, seven applications for tobacco in- 
spection and price support services for additional sales under the 
Tobacco Inspection Act and Commodity Credit Corporation Act had 
been filed with the Secretary (designated by the Secretary as TIPS 1 
through 7), including an application filed by these appellants and 
others who were plaintiffs in the Court below (J.A. 41-42). Formal 
hearings were held on all of these applications and all of them were 
denied upon the grounds that the applicants had not obtained firm com- 
mitments from an adequate set of buyers that they would participate 
in the additional sales if inspection and price support services were 
provided as required by the contested regulations, and that the ap- 
plicants had not shown a sufficient need for such services (J.A. 41-42). 


The term "adequate set of buyers” appearing in the regulations to 
which appellants object is defined elsewhere in the Secretary's Regu- 
lations under the Tobacco Inspection Act as meaning: 


"5 or more buyers representing 5 or more com- 
panies or buying organizations who could reasonably 
be expected to purchase at least two-thirds of the 
total U.S. production of the kind of tobacco for which 
the additional services are requested." (7 C.F.R. 
29.1(b).) (J.A. 64.) 


The Secretary has in his possession information from which he 
can ascertain what companies or buying organizations would constitute 


an "adequate set of buyers" as the term is defined in the regulations. 
Said information is based upon confidential reports from buyers and 
warehousemen which are required by law to be filed with the 
Secretary (J.A. 38). However, the Secretary has refused and continues 
to refuse to make such information available to appellants or to any- 
one else (J.A. 38). No applicants for additional inspection and:price 
support services have any means of ascertaining (except from the 
Secretary) the information which would permit them to determine what 
buying companies constitute an "adequate set of buyers" as defined in 
the regulations (J.A. 39, 40). Information as to the purchases made by 
the various buyers at auction sales is a closely guarded trade secret 
of each buyer and of the warehouse at which the buyer makes his 
purchase (J.A. 25, 32, 33, 40). 


In the seven applications for additional inspection and price sup- 
port services made since the promulgation of the Secretary's amended 
regulations on June 2, 1958, no applicant has been able to obtain a 
firm commitment from any major buying company of participation in 
any new sale let alone from an "adequate set of buyers" (J.A. 41-42). 
While the major buying companies have in the past followed a con- 
sistent practice of attending new sales or new markets at or shortly 
after their opening, such companies uniformly refuse to give any firm 
commitment of attendance at any market or sale whether new or al- 
ready in existence (J.A. 30-35, 21-25). 


Appellants in selling tobacco at auction act as agents for the 
growers of tobacco and are paid a commission by such growers on all 
sales (J.A. 62-63). Under the regulations (par. 29.28) promulgated 
under the Tobacco Inspection Act, warehousemen as well as growers 
are designated as interested parties under said Act. The regulations 
which appellants now attack place in the hands of the large buying 
companies, and buying organizations who purchase at least two-thirds 


of the total U.S. production of flue cured tobacco, the absolute power 
to preclude and prevent any extension of inspection and price support 
services to new markets or additional sales regardless of any need 
therefor on the part of the growers or other interested parties. Ap- 
pellants assert that this transfer of power by the Secretary to the 
major buying companies is in direct conflict with the stated purposes 
of the Tobacco Inspection Act. 


STATUTES AND REGULATIONS INVOLVED 


1. STATUTES: 


The Tobacco Inspection Act 
(Act of August 23, 1935, ch. 623, 49 Stat. 731, 7 USCA 511) 


x OK KOK OK 


Sec. 2. Declaration of purpose 

Transactions in tobacco involving the sale thereof at 
auction as commonly conducted at auction markets are af- 
fected with a public interest; such transactions are carried 
on by tobacco producers generally and by persons engaged in 
the business of buying and selling tobacco in commerce; the 
classification of tobacco according to type, grade, and other 
characteristics affects the prices received therefor by 
producers; without uniform standards of classification and 


inspection the evaluation of tobacco is susceptible to specula- 
tion, manipulation, and control, and unreasonable fluctuations 
in prices and quality determinations occur which are 
detrimental to producers and persons handling tobacco in 
commerce; such fluctuations constitute a burden upon com- 
merce and make the use of uniform standards of classifica- 


tion and inspection imperative for the protection of producers 
and others engaged in commerce and the public interest 
therein. 7 USCA § 511a) 
* KK KOK 

Sec. 5. Designation of markets; manner 

The Secretary is authorized to designate those auction 
markets where tobacco bought and sold thereon at auction, or 
the products customarily manufactured therefrom, moves in 
commerce. Before any market is designated by the Secretary 
under this section he shall determine by referendum the de- 
sire of tobacco growers who sold tobacco at auction on such 
market during the preceding marketing season. The 
Secretary may at his discretion hold one referendum for two 
or more markets or for all markets in a type area. No 
market or group of markets shall be designated by the 
Secretary unless two-thirds of the growers voting favor it. 


The Secretary shall have access to the tobacco records of the 
Collector of Internal Revenue and of the several collectors of 


internal revenue for the purpose of obtaining the names and 
addresses of growers who sold tobacco on any auction mar- 
ket, and the Secretary shall determine from said records the 
eligibility of such grower to vote in such referendum, and no 
grower shall be eligible to vote in more than one referendum. 
After public notice of not less than thirty days that any 
auction market has been so designated by the Secretary, no 
tobacco shall be offered for sale at auction on such market 
until it shall have been inspected and certified by an 
authorized representative of the Secretary according to the 
standards established under this chapter, except that the 
Secretary may temporarily suspend the requirement of in- 
spection and certification at any designated market whenever 
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he finds it impracticable to provide for such inspection and 
certification because competent inspectors are not obtainable 


or because the quantity of tobacco available for inspection 
is insufficient to justify the cost of such service: Provided, 
That, in the event competent inspectors are not availabe, or 


for other reasons, the Secretary is unable to provide for such 
inspection and certification at all auction markets within a 
type area, he shall first designate those auction markets 
where the greatest number of growers may be served with the 
facilities available to him. No fee or charge shall be im- 
posed or collected for inspection or certification under this 
section at any designated auction market. Nothing contained 
in this chapter shall be construed to prevent transactions in 
tobacco at markets not designated by the Secretary or at 
designated markets where the Secretary has suspended the 
requirement of inspection or to authorize the Secretary to 
close any market. (7 USCA § 511d) 


Sec. 6. Sampling and weighing; cost; disposition of moneys 
received; expenses; purpose 

The Secretary, independently or in cooperation with 
other branches of the Government, State agencies, or per- 
sons, whether operating in one or more jurisdictions, is 
authorized to employ and/or license competent persons as 
samplers to take official samples of tobacco, or as weighers 
to weigh and certify the weight of tobacco, or as inspectors 
of tobacco to determine and certify, upon the request of the 
owner or other financially interested person, the type, grade, 
weight, condition, and/or such other facts as the Secretary 
may deem necessary. 

The Secretary is authorized to fix and collect such fees 
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or charges in the administration of this section as he may 
deem reasonable, and the moneys collected, except as | 
provided in this section, shall be deposited in the Treasury 
of the United States to the credit of miscellaneous receipts. 
Fees or charges collected under an agreement with a State, 
municipality, or person, or by an individual licensed to in- 
spect or weigh or sample tobacco under this chapter, may be 
disposed of in accordance with the terms of such agreement 
or license. Charges for expenses for travel and subsistence 
incurred by inspectors or weighers or samplers employed by 
the Secretary when required to be paid by the applicant for 
service, may be credited to the appropriation, or any other 
funds authorized in this chapter from which they were ‘paid. 
This section is intended merely to provide for the 
furnishing of services upon request of the owner or other 
person financially interested in tobacco to be sampled, in- 
spected, or weighed and shall not be construed otherwise. 


The Commodity Credit Corporation Act 
(Act of June 29, 1948, ch. 704, 62 Stat. 1070; June 7, 1949, 

ch. 175, 63 Stat. 154, 15 USCA 714) 

*x* KK KK 
Sec. 2. Creation and purpose of Corporation 
For the purpose of stabilizing, supporting, and protect- 

ing farm income and prices, of assisting in the maintenance 
of balanced and adequate supplies of agricultural com, 
modities, products thereof, foods, feeds, and fibers (herein- 
after collectively referred to as “agricultural commodities"), 
and of facilitating the orderly distribution of agricultural 
commodities, there is created a body corporate to be known 
as Commodity Credit Corporation (hereinafter referred to as 


| 
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the Corporation"), which shall be an agency and instrumen- 
tality of the United States, within the Department of Agricul- 
ture, subject to the general supervision and direction of the 
Secretary of Agriculture (hereinafter referred to as the 
Secretary"). 


Sec. 3. ‘General Powers of Corporation. The Corporation 


OK OK OK 


(d) May adopt, amend, and repeal bylaws, rules, and 


regulations governing the manner in which its business may 


be conducted and the powers vested in it may be exercised. 
x * * * * 


Sec. 5. Specific powers of Corporation 

In the fulfillment of its purposes and in carrying out its 
annual budget programs submitted to and approved by the 
Congress pursuant to the Government Corporation Control 
Act, the Corporation is authorized to use its general powers 
only to— 

(a) Support the prices of agricultural commodities 
through loans, purchases, payments, and other operations. 

(b) Make available materials and facilities required in 
connection with the production and marketing of agricultural 
commodities. 

(ec) Procure agricultural commodities for sale to other 
Government agencies, foreign governments, and domestic, 
foreign, or international relief or rehabilitation agencies, 
and to meet domestic requirements. 

(a) Remove and dispose of or aid in the removal or 
disposition of surplus agricultural commodities. 

(e) Increase the domestic consumption of agricultural 
commodities by expanding or aiding in the expansion of 
domestic markets or by developing or aiding in the develop- 
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ment of new and additional markets, marketing facilities, 


and uses for such commodities. 

(£) Export or c#use to be exported, or aid in the 
development of foreign markets for, agricultural com- 
modities. 

(g) Carry out such other operations as the Congress 
may specifically authorize or provide for. 

In the Corporation's purchasing and selling operations 
with respect to agricultural commodities (except sales to 
other Government agencies), and in the warehousing, trans- 
porting, processing, or handling of agricultural commodi- 
ties, the Corporation shall, to the maximum extent practic- 
able consistent with the fulfillment of the Corporation's 
purposes and the effective and efficient conduct of its | 
business, utilize the usual and customary channels, facilities, 
and arrangements of trade and commerce. 


* eK OK 


REGULATIONS: 


The regulations involved were promulgated by the Sechetury 
of Agriculture under the Tobacco Inspection Act and under the’ 
Commodity Credit Corporation Act. The regulations, under 
these two statutes, are identical. They are found in 6 C.F-R. 
Part 464, and 7 C.F.R. Part 29, and are set forth in full at! pages 
64 to.69, inclusive, of the Joint Appendix. | 
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STATEMENT OF POINTS 


1. The condition precedent to the granting of an extension of in- 
spection and price support services as established by the regulations 
of the Secretary of Agriculture is wholly unreasonable, impossible of 
compliance and hence is arbitrary, capricious and void. 


2. The regulations of the Secretary of Agriculture improperly 
vest in the major tobacco buyers the absolute authority to determine 
when, where and whether an extension of inspection and price support 
services will be granted by the Secretary, in violation of the purposes 
of the Tobacco Inspection Act and the Commodity Credit Corporation 
Act. 


3. The regulations of the Secretary of Agriculture contravene the 
language and intent of the Tobacco Inspection Act and as a result con- 
stitute administrative legislation. 


4. The regulations of the Secretary of Agriculture deprive appel- 
lants of property without due process of law. 


SUMMARY OF ARGUMENT 


1. The regulations of the Secretary of Agriculture under the 
Tobacco Inspection Act and the Commodity Credit Corporation Act 
requiring an applicant for an extension of inspection and price support 
services to a new market, or to a new "sale"’ on an existing mzrket, 
to prove that it has firm commitments to participate in the "sale" 
from five or more buying corporations "who could reasonably be ex- 
pected to purchase at least two-thirds of the total U.S. production of 
the kind of tobacco for which the additional services are requested” 
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are unreasonable because applicants do not have the means of ascer- 
taining the amounts of tobacco purchased by the various buying: 
organizations. 


2. Such regulations are impossible of compliance because the 
major buying organizations have uniformly and consistently refused to 
give any firm commitments to attend a new "'sale"' or new market 
though historically they do attend such new "sales" at or shortly after 
the opening thereof. 


3. Such regulations improperly vest in the tobacco buying com- 
panies the absolute power to preclude and prevent the extension of 
services to new "sales"* and new markets; such buying companies can 
by silence alone and in accordance with their own selfish economic 
interests prevent such new "sales" in direct derogation of the best 
interests of the tobacco growers and the stated purposes of the Tobac- 
co Inspection Act, i.e. to protect the tobacco growers and warehouse- 


men from the "manipulation and control" of these self-same buying 


companies. 
4. Such regulations contravene the language and purpose of the 
Tobacco Inspection Act and as administrative legislation are void. 


I 
The Amended Regulations are Unreasonable 


The Tobacco Inspection Act, 7 USCA 511, et seq, specifically 
authorizes the Secretary of Agriculture "to make such rules and 
regulations as he may deem necessary to effectuate the purposes of 
this Chapter * * * 7 USCA 511m." Purportedly, pursuant to this 
authority, the Secretary issued amended regulations on July 2, 1958, 


including inter ‘alia those which appellants attack here, namely: 


99.2(a) Reasonable inspection and price support 
services. The extension of tobacco inspection and 
price support services to new markets and additional 
sales will be conditioned upon the reasonableness of 
such services existing in the applicant market area. 
Transactions in tobacco as conducted at auction mar- 
kets involve the sale of tobacco at a bona fide auc- 
tion sale participated in by an adequate set of buyers. 
Determination with respect to reasonableness, and 
consequently with respect to granting or denying ad- 
ditional services, will be based on evidence (1) that 
the applicant market or sale will function as a bona 
fide auction sale and has firm commitments from an 
adequate set of buyers that they will participate in the 
sale if inspection and price support services are 


provided. tee Lip tes 


"29.3 (e). Scope of hearing and burden of proof. 


Each applicant shall have the burden of proving, by 
documentary evidence or by the testimony of buying 
organizations, which buying organizations are firmly 
committed to participate in the sale if inspection 

and price support services are provided. The ques- 
tion of whether the buying organizations so committed 
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constitute an adequate set of buyers shall not be estab- 
lished at the hearing but shall be resolved on the basis 
of data and information relating to such buyers other- | 
wise available to the Department, some of which data | 
is or may be by law, confidential. Each applicant also’ 
shall have the burden of presenting evidence relative | 
to the additional factors specified in §29.2(a)." . 
(Emphasis added.) 


"29.1(b). ‘Adequate set of buyers' shall mean 5 
or more buyers representing 5 or more companies or: 
buying organizations who could reasonably by expected 
to purchase at least two-thirds of the total U.S. produc- 
tion of the kind of tobacco for which the additional 
services are requested." 


The evidence adduced at trial conclusively proves (there having 
been no evidence offered to the contrary) that appellants cannot and do 
not know what constitutes ''an adequate set of buyers." George 'L. 
Turner of American Suppliers (a division of the American Tobacco 
Company) and Spencer B. Hanes of Reynolds Tobacco Company testi- 
fied that the volume of tobacco which they purchased each year varied 
greatly and further testified that the amount and percentage of tobacco 
purchased by them at the various markets throughout the country , 
varied widely from market to market and never remained constant 
(J.A. 25, 26, 32). In short, the immediate tobacco requirements of the 
buying companies and the quantity and quality of tobacco offered on 
the several markets, two highly variable factors, determined their 
buying policies from day to day and place to place (J.A. 26, 33). The 
buying companies closely guard as a trade secret the quantity of 
tobacco purchased each year and the warehousemen themselves also 
treat as a trade secret the quantity of tobacco purchased by the vari- 
ous buying organizations from their individual warehouses (J.A. 25, 
32, 33, 40, 48). Any effort to ascertain the amounts of tobacco 
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purchased by the various companies is further complicated by the 

fact that some manufacturers of tobacco products purchase their tobac- 
co needs directly, some utilize independent buying companies and some 
utilize both methods of purchase (J.A. 48). In addition there are exist- 
ent speculative buying companies which purchase a substantial quantity 
of tobacco for resale (J.A. 49). The Secretary of Agriculture (through 
his duly authorized representative) testified that he had the information 
from which a determination could be made as to which buying companies 
constituted an "adequate set of buyers" but that this information was 
confidential and would not be disclosed to anyone (J.A. 38). Further- 
more, he testified that he knew of no source of information available to 
appellants which would enable them to ascertain which buying organiza- 
tions constituted an "adequate set of buyers" and indeed paragraph 

29.3 (e) of the amended regulations, quoted above, clezrly supports this 
assertion (J.A. 40). 


The Secretary by his own regulations has established a threshold 
burden of proof while denying to all applicants the information neces- 
sary to intelligently meet such burden. Any such requirement is at 
best wholly unreasonable and at worst impossible of compliance. 
Hence these regulations are invalid. See: Commissioner of Internal 
Revenue v. Acker, 361 U.S. 87, 4 L Ed 2d 127 (1959). Thompson v. 
Consolidated Gas Utilities Corporation, 300 U.S. 55, 81 L. Ed. 510, 
518 (1937). 


0 
The Amended Regulations Are Impossible of Compliance | 


The evidence adduced proves conclusively that it is impossible as 
a matter of fact to obtainfirm commitments in advance from any 
major buying organization that it will participate in a new sale or ina 
new market. Spencer B. Hanes, Jr., executive vice-president of 
Reynolds Tobacco Company, testified that his company had never 
given a firm commitment, written or oral, to participate in any sale at 
any market whether new or long established and regardless of | 
whether Reynolds Tobacco Company had previously had a buyer 
participating in said sale or not. "TI just can't conceive of a condition 
where we could make a commitment months in advance to put a buyer 
on any market anywhere. We simply wouldn't know, wouldn't have any 
basis for determining either volume or quality [of tobacco] to be 
offered" (J.A. 33,35). George L. Turner of the purchasing division of 


the American Tobacco Company testified to the same effect (J.A. 25). 


Despite the refusal of the major buying companies to give any 
firm commitments of participation in any sales, the record is replete 
with testimony that such buying companies historically and uniformly 
send buyers to all new sales and new markets at or shortly after their 
opening. Indeed, the competitive position of these major buying com- 
panies demands such representation at these sales (J.A. 21-25, 30- 
35). | 


The administrative record in the seven applications for extension 
of inspection and price support services filed since the promulgation 
of the amended regulations herein attacked (TIPS 1 through 7) dis- 
closes that only two firm commitments have been obtained by the ap- 
plicants, and these commitments being from local buying companies 
who purchased a negligible percentage of tobacco sold. In all such 
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applications the Secretary denied the requests for an extension of 
services on the ground (among others) that the applicant had failed to 
meet the threshold requirement of proving that it had a firm commit- 
ment from an "adequate set of buyers." 


The position of appellants was well expressed by Mr. H. C. 
Robinson, testifying as the Secretary of the Lexington (Ky.) Tobacco 
Board of Trade in an application for extension of services to an 
additional sale on the Lexington market (TIPS 2, August 25, 1958) 
when he stated in response to the question whether he could get firm 
commitments from major buying companies: 


"It cannot be done. Especially since the noted 
trial in Lexington back in the early forties {anti-trust 
litigation against the tobacco companies] * * * you 
can't get them to tell what time of day it is hardly, 
let alone whether they will be on your market. In 
fact, I don't believe that there is a single company 


[that] would tell us today, at least put in writing, that 
they would have a single buyer on the Lexington mar- 
ket even though it is just as plain as day and night 
that they will be there." 


The testimony of the applicants in all of the other TIPS is sub- 
stantially similar to that of Mr. Robinson. 


No rebuttal testimony having been introduced, appellants con- 
clusively proved that the major buying companies will not, as a matter 
of fact, give any commitment to participate in a sale and further 
proved that they do in fact attend such sales when additional services 
are granted. The inescapable conclusion exists that the condition 
precedent to the granting of an extension of services established by 
the Secretary by his own regulations is impossible of compliance and 
therefore, meaningless. Hence the regulations are arbitrary, 
capricious and void. 
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m 
The Amended Regulations Contravene the Statutes 


The avowed purpose of the Tobacco Inspection Act, 7 U.S.C.A. 
51la, is to prevent "speculation, manipulation and control, and unrea- 
sonable fluctuation in prices and quality determinations * * * which 
are detrimental to producers and persons handling tobacco in com- 
merce."" (Emphasis supplied.) See also Currin v. Wallace, oof U.S. 1, 
6, 83 L. Ed. 441, 446 (1939). 


The legislative history of the act makes clear that its purpose is 
to protect the growers of tobacco in marketing their product and to pre- 
vent the big tobacco companies from dominating the market. During the 
debate on the bill in the House of Representatives, its author Congress- 
man Flannagan stated: 


"The tobacco grading bill was introduced primarily 
for the purpose of protecting the growers in marketing 
their tobacco. Simply stated the bill has two objects | 
(sic): First, the grading of the growers’ tobacco be- | 
fore sale by a competent grader in order to determine 
what grades the growers have to offer for sale, and, 
second, furnishing the growers with a daily marketing 
news service so they will know what the different 
grades of tobacco are bringing on the other tobacco | 
markets and thus put them in a position to intelligently 
accept or reject a sale." Cong. Rec. 74th Cong., Ist | 
Session, Vol. 79, Part 11, p. 11802 (1935). 


Mr. Flannagan submitted for the record (p. 11804) a report of the 
Federal Trade Commission, rendered before the bill was enacted, in 
which it was stated that tobacco "crops were practically 'dumped' on 
the market within a short selling season under conditions largely con- 
trolled by the buyers."" Elsewhere in the debate the following eto, 
appears: 
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"Ms. Woodruff (Rep. Mich.) * * * we learned that there 
was one outstanding truth that always stood in the front ranks 
and it was that the so-called "Big Four’ absolutely dominated 
the market. The gentleman knows to whom I refer, of course. 

"Mr. Boileau. Yes. 

"Mr. Woodruff. The Big Four absolutely dominated the 
market. They set the price that the farmer shall receive for 
his product. Now, what is there in the bill that will take away 
that power from them? 

"Mr. Boileau. I do not know that there is anything in this 
bill that would take the power from them of setting the price 
for certain grades and types of tobacco, but this bill provides 
that the government expert shall properly grade the tobacco 
and the farmer will know whether it is a type of tobacco of a 
high value or a type of tobacco of a low value. It will give him 
an opportunity at least to know the value of the various types 
and grades of his tobacco before he sells it to the expert com- 
missionmen or agents of the "Big Four’ or the warehousemen 
or speculators or whoever else it might be." (Cong. Rec. Vol. 
79, Pt. 11, p. 11866.) 


The above colloquy is important to make clear that the basic 
congressional intent in the enactment of the Tobacco Inspection Act was 
to protect the producer or grower in marketing his tobacco, from 
"speculation, manipulation and control" on the part of the big tobacco- 
buying companies. 


With this statutory background it is apparent that the amended reg- 
ulations, herein attacked, fly in the face of the statute. Rather than 
effectuating the purposes of the Act, the regulations prevent the 
furthering of such purposes. Instead of being designed "'to provide 
for the furnishing of * * * inspection services upon request * * * 
to prevent * * * manipulation and control buy the buying companies,” 
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the regulations encourage manipulation and control by the buying 
companies. By these regulations the secretary has acted con- 
trary to the expressed will of Congress and in a manner com- — 
pletely out of harmony with the statutes from which his authority is 
derived. In such a situation the words of the Supreme Court of the 
United States in Manhattan Gen. Equipment Co. v. Commissioner, 297 
U.S. 129, 134, 80 L.Ed. 528, 531 (1936) have special i iain 
There the Court said: 


"The power of an administrative officer or board | 
to administer a federal statute and to prescribe rules 
and regulations to that end is not the power to make 
law—for no such power can be delegated by Congress: 
—but the power to adopt regulations to carry into ef- 
fect the will of Congress as expressed by the statute. 
A regulation which does not do this, but operates to 
create a rule out of harmony with the statute, is a 


mere nullity (cases cited) * * *. And not only must a 
regulation, in order to be valid, be consistent with the) 
statute, but it must be reasonable." (Emphasis added.) 


The detrimental effect of the regulations attacked herein, to appel- 
lants and the tobacco growers whom they represent is seen by the 
following. The tobacco farmers or producers, being free to market 


their produce wherever they choose are limited in such marketing only 
by geographic distances and the fact that tobacco, as a perishable com- 
modity, must be sold with reasonable dispatch once it is ready for the 
market in order to prevent its deterioration and spoilage (J.A. 53, 59). 
Neither the Act nor its legislative history purport to hinder or limit the 
producer in any way from making a free choice of where he will sell his 
produce. The farmer will take his produce to the market where he can 
obtain the best price and the best services in the preparation of his 
product for auction (J.A. 59, 60, 63). The sole stated purpose of the Act 
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is to give him information to assist him in obtaining the top price for 
his produce. 


Appellants by rendering efficient and special services to the 
producer and by obtaining a higher average price for the tobacco sold 
on their market have gained a popularity with the producer which re- 
sults in more tobacco being offered to them for sale by the farmer 
than can be inspected and graded under the existing services of the 
Secretary with the four "sales" allotted to the Danville market (J.A. 
60-63). If inspection and price support services were extended by 
the granting of a fifth "sale" to the Danville market, appellants could 
sell an additional ten to twelve million pounds of tobacco annually 
(J.A. 51), all in furtherance of the purposes of the Act. To sell such 
additional ten to twelve million pounds of tobacco without being granted 
the extension of services by the Secretary would violate the provisions 
of the Act and appellants would be subject to the criminal penalties 
imposed thereby (J.A. 49 -50). 


As already hereinabove stated, no effective application for any 


extension of services can be made because the major buying com- 
panies, by their silence alone, can and do effectively block any such 
application by failing to give a firm commitment of participation. 
These buying companies, not being philanthropic by nature, and being 
in a highly competitive business, quite naturally try to minimize 
their administrative costs attendant to the purchase of tobacco. The 
addition of trained and experienced buyers necessary to cover new 
sales and new markets of necessity adds appreciably to this cost. The 
Secretary has no right whatsoever to delegate to and vest in the 
tobacco buying companies full and complete control over when, where 
and whether an extension of price support services will be granted. 
By so doing he is delivering the growers and their agents, whom he is 
duty bound to protect, into the hands of their economic enemies. A 
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minority of the major buying companies by agreement, tacit or’ ex- 
press, or merely in the exercise of their proper but selfish business 
judgment can and do prevent any extension of services without regard 
to the needs or the economic interest of the tobacco farmers. | 


The Tobacco Inspection Act is not a complex piece of legislation. 
Its content and its purpose are clear. The Secretary by his amended 
regulations has gone far beyond the language and intent of the Act and 
has indulged in administrative legislation to suit his own convenience. 
The tobacco growers, and these appellants as their agents, are under 
threat of criminal penalty if they sell tobacco absent the inspection 
services of the Secretary; hence, appellants are deprived of their 
right to sell ten to twelve million pounds of tobacco annually with the 
resultant loss of their fair commission to be earned from such sales. 


CONCLUSION, 


For the above reasons hereinabove set forth, it is respect- 
fully submitted that the decision of the trial court should be reversed 
and the regulations herein attacked declared to be void. 
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QUESTIONS PRESENTED 


Where judgment after trial on the merits has been granted 
for the Secretary of Agriculture sustaining the validity of his 
rule making, in the opinion of appellee the following questions 
are presented: 


1. Did the District Court have jurisdiction to review the 
judgment of the Secretary of Agriculture with respect to what 
criteria show necessity for additional tobacco inspection and 
price support services? 

2. Do appellants, who are warehousemen and trade associa- 
tions of warehousemen, have standing to maintain a suit to de- 
clare invalid a regulation of the Secretary of Agriculture which 
is primarily designed for the benefit of the tobacco grower? 


3. Did the District Court properly find rational basis for the 
Secretary of Agriculture’s promulgation of a rule which condi- 
tions additional tobacco inspection and price support services 
on commitments from an adequate set of buyers who will 
participate in the additional sale which added service makes 
possible and who thereby will assure the market competition 


which, in accord with the statutory purpose, protects the to- 
bacco grower? 
(I) 
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Counterstatement of the Case 
The Legislation 
The Rule Making. ..---------- 
The Application for Inspection Service 
The Litigation 
Statutes and Regulations Involved 
Summary of Argument. 
Argument: 
I. The District Court lacked jurisdiction over the subject 
matter of the litigation 
A. The Secretary of Agriculture’s exercise of expertise 
in making rules regulating tobacco inspection and 
price support services is not subject to judicial 
review 
B. Appellants lack standing to suc in that they have no 
statutory right to inspection and price support 
services and fail to show invasion of any legally 
protected right 
Il. The District Court properly entered judgment in favor of 
the Secretary of Agriculture 
A. The regulation is within the scope of authority 
conferred upon the Secretary of Agriculture under 
the Tobacco Inspection Act and the price support 
legislation and is in accord with the statutory 
purpose: 
B. There was no procedural defect in promulgation of 
the regulation without oral hearing 
C. The regulation issued by the Seerctary has rational 
basis and is a reasonable exercise of discretion 
with which appellants can comply and for which 
the Court should not substitute its judgment---. 
Conclusion. 
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nited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18718 
Tue Danvitte Tosacco ASSociIATION, 


A CORPORATION, ET AL,, APPELLANTS, 
Vv. 
Orvitte L. Freeman, SECRETARY OF AGRICULTURE, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This appeal involves judicial review of rule making by the 
Secretary of Agriculture pursuant to the Tobacco Inspection 
Act, 49 Stat. 731 (1935), 7 U.S.C. 511 et seg., the Commodity 
Credit Corporation Charter Act, 62 Stat. 1070 (1948) as 
amended, 15 U.S.C. 714 and the Agriculture Price Support 
Act, 63 Stat. 1054 (1949) as amended, 7 U.S.C. 1421 et seq. 

Judgment in favor of the Secretary of Agriculture was en- 
tered by the United States District Court for the District of 
Columbia efter trial by the court. (J.A.19). Findings of fact 
and conclusions of law were made. (J.A. 15-19). Timely ap- 
peal was noted. (J.A.19). 


The Legislation 


The Tobacco Inspection Act, 49 Stat, 732 (1935), 7 U.S.C. 
511d authorizes the Secretary of Agriculture to designate auc- 
tion markets for the sale of tobacco in commerce. It provides 


(1) 
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that no tobacco shall be offered for sale at auction until it has 
been inspected by the Secretary. (J.A. 15-16). The act is 
designed to create conditions under which the tobacco grower 
will obtain “true value” for his commodity thereby eliminating 
the unreasonable price fluctuations which burdened commerce. 
H.R. Rep. No. 1102, 74th Congress, 1st Session (1935), pp. 14 
and 79 Cong. Rec. 11802-11806 (1935) as set forth in part in 
the Appendix. 

The Commodity Credit Corporation Charter Act, 62 Stat. 
1070 (1948) as amended, 15 U.S.C. 714 and its companion, the 
Agriculture Price Support Act of 1949, 63 Stat. 1054 as 
amended, 7 U.S.C. 1421 authorize the Secretary to aid growers 
of tobacco with price supports and commodity loans. They 
provide that if any tobacco sold at the designated auctions 
does not bring the established support (minimum) price, the 
grower may dispose of his tobacco to the government at the 
supported price by loan or other devices. (J.A. 16). 

Each statutory scheme authorizes rule making by the Secre- 
tary of Agriculture. Section 14 of the Tobacco Inspection 
Act. 7 U.S.C. 511m, authorizes the Secretary to “make such 
rules and regulations and hold such hearings as he may deem 
necessary to effectuate the purposes” of that act. Section 4 
of the Commodity Credit Act, 15 U.S.C. 714b(d) provides 
for adoption, amendment and repeal of rules “governing the 
manner in which * * * the powers vested in it may be exer- 
cised.” Section 412 of the Price Support Act, 7 US.C. 1429 
makes the decisions of the Secretary of Agriculture on price 
support matters “final and conclusive” in so far as they are 
not inconsistent with the Commodity Credit Act. 


The Rule Making 


Prior to 1942 the Secretary of Agriculture began promul- 
gating regulations under the Tobacco Inspection Act. After 
passage of the Commodity Credit Act, he promulgated regula- 
tions thereunder. (J.A. 15-16). 

On July 2, 1958, the Secretary of Agriculture promulgated, 
by rule making under the Administrative Procedure Act. the 
regulation which is the subject of this litigation. It was pro- 
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mulgated simultaneously under the Tobacco Inpection Act 
and the price support legislation after notice and submission 
of views by the industry. 23 F.R. 5109 and 5113 (1958), 6 
CFR. 464.1015 et seq. and 7 C.F.R. 29.1 et seg. (1959 ed.). 
The regulation specifies the circumstances under which the 
Secretary would provide the additional inspection and price 
support services without which new auctions or new sales can- 
not be conducted. Specifically it provides that any further 
extension of the inspection and price support services must be 
based on evidence (1) that there would be a bona fide auction 
sale with firm commitments from an adequate set of buyers 
who would attend and bid and (2) that there was a need for 
the new sale in terms of market volume, etc. An adequate set 
of buyers is defined as 5 or more buying organizations who 
reasonably could be expected to purchase at least 2/3 of the 
total U.S. production of the kind of tobacco for which serv- 
ices are sought. It places on the applicant the burden of 
obtaining commitments from 5 buyers. The Secretary as- 
sumes responsibility for determining the purchasing power of 
the buyer (a “trade secret”) from data and information avail- 
able to the government. (J.A. 32, 48 and 68 at § 29.3(e).) 

On June 2, 1961, three years after promulgation, two of the 
appellants who are trade associations of warehousemen chal- 
lenged the regulation by filing a petition for repeal of portions 
of the regulation. (J.A. 17 and 69). They claimed inter alia 
that the regulation was arbitrary and capricious and in excess 
of the authority of the Secretary. Specifically they asserted 
that it was impossible to comply with the regulation because 
tobacco buyers would not give commitments prior to the open- 
ing of a new sale and that the regulation was detrimental to the 
interests of the growers and the public. (J.A.71). This peti- 
tion interrupted other administrative proceedings by appellants 
who under the regulation were seeking additional inspection 
and price support services for markets already serviced in Dan- 
ville, Virginia and Winston-Salem, North Carolina. Infra, 
p. 5. 

The Secretary of Agriculture gave notice in 26 Federal Regis- 
ter 6625 (1961) of proposed rule making in connection with 
the petition for repeal and sought submission of written data 
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in accord with the Administrative Procedure Act, 60 Stat. 
238 (1946), 5 U.S.C. 1003. 180 written submissions of data, 
views and argument were filed with the Hearing Clerk of the 
Department of Agriculture. 173 opposed any change in the 
regulation. (J.A. 17). Those opposed to the change and 
favoring the regulation as it now stands included grower co- 
operatives, farm organizations representing several hundred 
thousand members, individual farmers, members of Congress, 
boards of trade, chambers of commerce, tobacco associations 
and tobacco warehousemen. The two appellant warehouse 
associations were the only warehousemen expressing opposition 
to the regulation. Also among the views submitted were those 
elicited at hearings on the proposed repeal held by the Sub- 
committee on Tobacco of the House Committee on Agriculture. 
Senators, Congressmen and other warehousemen favored the 
regulation while the president of one appellant was the sole 
opposition. Hearings Before the Subcommittee on Tobacco 
of the House Committee on Agriculture, 87th Congress, Ist 
Session, Ser. R (1961). (Record, Pls. Ex. 2). 

On September 7, 1961, the Secretary issued a decision deny- 
ing the petition for repeal. He concluded that a change in 
the regulation would not be in the best interests of the tobacco 
growers, the industry or the public. (J.A. 17-18 and 83). 
Specifically he found that from 1947 to 1957 when the Depart- 
ment of Agriculture furnished inspection and price support 
service without a showing of buyer commitments, “in most in- 
stances buyers did not even appear or the number of buyers 
that did participate in a sale represented only a portion of the 
potential strength of the buying organizations * * *.” This 
experience of the Department of Agriculture showed that 
“where there is not adequate participation by the large buying 
organizations in the auction sale, the competition in bidding is 
appreciably lessened resulting in growers not receiving the 
true value for their tobacco.” (J.A.77). The Secretary also 
found that the petitioning appellants failed to show that they 
could not obtain commitments when there was a need for addi- 
tional sales (J.A. 79-80) and that the regulation, in accord 
with statutory purpose, served the interest of the tobacco 
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grower by assuring strong competitive bidding for his product. 
(J.A. 81-82). 


The Application for Inspection and Price Support Services 


By application filed on April 24, 1961, appellants 1 and 3 
sought additional inspection and price support services to per- 
mit a fifth sale each day in Danville, Virginia, and in Winston- 
Salem, North Carolina. Hearings on these applications were 
held beginning on May 24, 1961. (J.A. 17). Evidence and 
testimony was taken, briefs were filed and a decision was en- 
tered by the Secretary of Agriculture on September 7, 1961. 
(J.A. 84-95). The Seerctary found that the service already 
provided was reasonable and adequate and that the application 
“must be denied for the fundamental reason that the need 
therefore was not established.” (J.A.93). 

Judicial review of the denial of this application was not 
sought by appellants. (J.A. 3-7 and 12). 


The Litigation 


These nine appellants sought to declare invalid and to en- 
join enforcement of the regulation described above. These 
appellants were tobacco warehousemen or trade associations of 
warehousemen. (J.A. 15). Only two of them, appellants 1 
and 3, participated in petitioning for repeal of the regulations 
or in applying for additional services. (J.A. 17, 74 and 84). 
None of the others pursued any administrative remedy. 

Over the opposition of appelleee, discovery depositions were 
allowed. (J.A. iii). The depositions of C.A. Carr, George L. 
Turner, Spencer B. Hanes, Jr. and George R. Grange were taken 
and introduced in evidence at trial over the objection of ap- 
pellee. (Tr. 90). Deponents Carr, Turner and Hanes were 
respectively the persons supervising the tobacco purchasing 
for Dibrell Brothers, American Suppliers, a division of the 
American Tobacco Company and the Reynolds Tobacco Com- 
pany. (Record, Deposition of C.A. Carr, p. 5; J.A. 20 and 27). 
Carr and Turner testified on deposition that they gave commit- 
ments to attend sales. Mr. Carr answered (Record Deposition 
of C.A. Carr, Cross p. 21): 

747-433-—64 2 
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By Miss Bacon: 

Q. So then am I correct in understanding that if you 
saw a need for an additional sale, or if your business re- 
quired an additional sale, that you would give a com- 
mitment and would appear to buy? 

Mr. Mapsen: Objection. 

The Witness: We would, yes. 


Mr. Turner stated (Record, Deposition of George L. Turner, 
Cross p. 26): 
By Miss Bacon: 

Q. You will excuse me if I am repetitious, but am I 
correct in understanding in 1959 you did give commit- 
ments in High Springs, Florida; Alma, Georgia; Pearson, 
Georgia; Swainsboro, Thomasville, Madison, Florida; 
Lake City, South Carolina and Asheville, North Caro- 
lina; is that correct? 

A. Except Lake City and Asheville were in 1961. 


Deponent Hanes testified inter alia that his company would 
not give 2 commitment, but that they did not have a “policy” 


against making commitments. (J.A.29). George R. Grange, 
representative of the Secretary of Agriculture, testified that 
the Secretary had information concerning the amount of to- 
bacco purchased by each buyer from which information it 
could determine whether the buyers committed to a sale rep- 
resented an “adequate set of buyers.” (J.A. 38). 

At trial over the objection of appellee, the Court heard the 
testimony of George A. Myers, Jr., owner of appellant 2. 
(J.A. 42). Neither he nor his company filed their views with 
the Secretary of Agriculture on the petition for repeal although 
they were aware of the proceeding. (J.A. 55-56). 

On this evidence and on the records of the rule making and 
the application for additional services, the District, Court 
granted judgment for appellant concluding that the regulation 
was a valid and rational exercise of rule making power and that 
plaintiffs failed to sustain their burden of proof in demonstrat- 
ing any procedural irregularity or any arbitrary and capricious 
action by the Secretary. (J.A. 18-19). 
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STATUTES AND REGULATIONS INVOLVED 
Statutes: 
Administrative Procedure Act, 60 Stat. 237 (1946), 5 U.S.C. 
1001 et seq. 


Sec. 4. Rule making 


(b) After notice required by this section, the agency 
shall afford interested persons an opportunity to parti- 
cipate in the rule making through submission of written 
data, views, or arguments with or without opportunity 
to present the same orally in any manner; and, after 
consideration of all relevant matter presented, the 
agency shall incorporate in any rules adopted a concise 
general statement of their basis and purpose. Where 
rules are required by statute to be made on the record 
after opportunity for an agency hearing, the require- 
ments of sections 1006 and 1007 of this title shall apply 
in place of the provisions of this subsection. [5 
US.C.A. 1008(b).] 


Src. 10. Judicial review of agency action 
Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion. 
Rights of review 


(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute 
shall be entitled to judicial review thereof. [5 U.S.C.A. 
1009(a).] 


Tobacco Inspection Act, 49 Stat. 731 (1935), 7 U.S.C. 511 
et seq. 
Some of the provisions of the act are set forth in the 
brief appellants, pp. 8-10. A most significant portion, 
however, is as follows: 


Sec. 14. Regulation; * * * 

The Secretary is authorized to make such rules and 
regulations and hold such hearings as he may deem 
necessary to effectuate the purposes of this chapter and 
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may cooperate with any other Department or agency of 
the Government; any State, territory, district, or pos- 
session, or department, agency, or political subdivision 
thereof; purchasing and consuming organizations, 
boards of trade, chambers of commerce, or other asso- 
ciations of business men or trade organizations; or any 
person, whether operating in one or more jurisdictions 
in carrying on the work herein authorized; pas IVE 
US.C.A. 511m]. 


Commodity Credit Corporation Charter Act, 62 Stat. 1070 
(1949) as amended, 15 U.S.C 714 


The pertinent portions of this act are set forth in the 
brief of appellants at pages 11-13. 


Agriculture Price Support Act. 63 Stat. 1054 (1949) as 
amended. 7 U.S.C. 1421 et seq. 


Src. 401. Price Support—Source 

(a) The Secretary shall provide the price support 
authorized or required herein through the Commodity 
Credit Corporation and other means available to him. 
[7 US.C.A, 1421(a).] 

(b) Except as otherwise provided in this Act, the 
amounts, terms, and conditions of price support opera- 
tions and the extent to which such operations are car- 
ried out, shall be determined or approved by the 
Secretary. [7 U.S.C.A. 1421(b).] 


Sec. 412. Determination of Secretary as final and 
conclusive. 

Determinations made by the Secretary under this Act 
shall be final and conclusive; provided, that the scope 
and nature of such determinations shall not be in- 
consistent with the provisions of the Commodity Credit 
Corporation Charter Act. [7 US.C.A. 1429.] 


Regulations: 

The complete text of the regulation involved is set forth 
in the Joint Appendix at pages 64-69. The most pertinent 
portions set forth identically in 23 F.R. 5109 and 5113 (1958), 
6 CFR. 464.1015, ct seq. and 7 C.F.R. 29.1 et seg. provide: 
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29.1 (b) “Adequate set of buyers” shall mean 5 or 
more buyers representing 5 or more companies or buying 
organizations who could reasonably be expected to pur- 
chase at least two-thirds of the total U.S. production of 
the kind of tobacco for which the additional services 
are requested. 

29.2(a) Reasonable inspection and price support serv- 
ices. The extension of tobacco inspection and price 
support services to new markets and additional sales 
will be conditioned upon the reasonableness of such 
services existing in the applicant market area. Trans- 
actions in tobacco as conducted at auction markets in- 
volve the sale of tobacco at a bona fide auction sale par- 
ticipated in by an adequate set of buyers. Determina- 
tion with respect to reasonableness, and consequently 
with respect to granting or denying additional services, 
will be based on evidence (1) that the applicant market 
or sale will function as a bona fide auction sale and has 
firm commitments from an adequate set of buyers that 
they will participate in the sale if inspection and price 


support services are provided, and (2) that additional 
services are justifiable in relation to other market data, 
including the volume of tobacco produced in the area 


surrounding the applicant market or sale; * * * 


29.3 (e) Scope of hearing and burden of proof. 
Each applicant shall have the burden of proving, by 
documentary evidence or by the testimony of buying 
organizations, which buying organizations are firmly 
committed to participate in the sale if inspection and 
price support services are provided. The question of 
whether the buying organizations so committed consti- 
tute an adequate set of buyers shall not be established 
at the hearing but shall be resolved on the basis of data 
and information relating to such buyers otherwise avail- 
able to the Department, some of which data is or may be 
by law, confidential. Each applicant also shall have the 
burden of presenting evidence relative to the additional 
factors specified in § 29.2(a). 
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SUMMARY OF ARGUMENT 


The District Court correctly entered judgment for the Sec- 
retary of Agriculture. The instant regulation is, in the words 
of the District Court, “a proper and rational exercise of the 
rule-making power confered upon the Secretary by the Tobacco 
Inspection Act.” In addition there are jurisdictional grounds 
on which the judgment should be sustained." 


I 


The facts of record show several jurisdictional problems 
which require threshold consideration. First, the determina- 
tions of the Secretary of Agriculture in assigning inspectors to 
tobacco markets are not judicially reviewable. Greer v. Cline, 
148 F, 2d 380 (6th Cir. 1945); 4 Davis, Administrative Law 
Treatise $28.16, The rule making incident to assignment of 
inspectors involves the exercise of agency expertise in carrying 
out the purpose of the Act and is “by law committed to agency 
discretion.” Panama Canal Co. v. Grace Line, 356 US. 309, 
317 (1958) ; Federal Home Loan Bank Board v. Rowe, 109 US. 
App. D.C. 140, 143, 284 F. 2d 274, 277 (1960). Second, the 
appellants lack standing to sue. They are warehousemen or 
trade associations of warehousemen; they are not the tobacco 
growers for whose benefit the legislation was passed. Town- 
send y. Yeomans, 301 U'S. 441, 452 (1937). In the absence of 
a statutorily protected right, neither loss of auction fees or 
other economic detriment rises above damnum absque injuria 
to confer standing. Tennessee Electric Power Co. v. Tennessee 
Valley Authority, 306 U.S. 118, 137-140 (1939); United Milk 
Producers of New Jersey v. Benson, 96 U.S. App. D.C, 227, 229, 
295 F. 2d 527, 529 (1955); see Currin v. Wallace, 306 U.S. 1, 
18-19 (1939). Third, appellants 2, 4, 5, 6, 7, 8 and 9 failed to 
pursue administrative remedies. 


Il 


The regulation promulgated by the Secretary of Agriculture 
is within the scope of his authority. There is a rational basis 


1 Although appellant set forth these jurisdictional contentions, the Dis- 
trict Court concluded that it had jurisdiction over the subject matter of 
the litigation. (J.A. 13 and 18). 
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for the issuance of it and for refusal to repeal it. By limiting 
additional sales of tobacco to those sales at which there will be 
an adequate set of buyers committed to attend and bid, the 
regulation assures the strong competitive bidding which, in the 
expertise of the Department of Agriculture, obtains for the 
grower the “true value” of his product. (J.A. 77). This is 
in accord with the primary purpose of the legislation which 
was designed to improve the position of the grower in market- 
ing his crop. Currin v. Wallace, 306 U.S. 1, 5-8 (1939); 79 
Cong. Rec, 11802 (1935). The reasonableness and rational 
basis for the regulation is best illustrated by the overwhelming 
support for the regulation in the tobacco industry as a whole. 
(Record, Pls. Ex. 2 and J.A. 17). 

When Congress, as in this case, appoints an agency to apply 
its expertise and technical competence in administering a 
statute, the determinations of the agency must stand and fall 
on the evidence before it. Evidence de hors the administrative 
record should not be taken and the court should not substitute 
its judgment for that of administrative officers who act within 
the bounds of their powers. National Broadcasting Co. v. 
United States, 319 U.S. 190 (1943) ; American Tel. & Tel. Co. 
v. United States, 299 U.S. 232, 236 (1936) ; Pacific States Box 
and Basket Co. v. White, 296 U.S. 176, 182 (1935). 


ARGUMENT 


I. The District Court lacked jurisdiction over the subject 
matter of the litigation. 


The judgment of the District Court may be sustained on 
jurisdictional grounds. Appellee commends these jurisdic- 
tional issues to this Court for threshold consideration. 

A. The Seerctary of Agriculture’s exercise of expertise in making rules 


regulating tobacco inspection and price support services is not subject 
to judicial review. 


Congress has designated the Secretary of Agriculture as the 
exclusive judge of the manner in which tobacco inspection and 
price support services shall be rendered to growers in the to- 
bacco industry. No judicial review is provided by statute. 

The Tobacco Inspection Act places broad authority in the 
Secretary and section 14, 7 U.S.C. 511m, specifically authorizes 
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him to make such rules and regulations “as he may deem neces- 
sary to effectuate the purposes” of the act. The full Congres- 
sional intent with respect to the purpose of the act can be de- 
termined by reference to the legislative history of the act. 
ELR. Rept. No. 1102, 74th Congress, 1st Session (1935), pp. 2-4 
and 79 Cong. Ree. 11802-11806 (1935). Infra, p. 18. 

This Congressional intent was presented to the Sixth Circuit 
in Greer y. Cline, 148 F. 2d 380 (1945). The court concluded 
that the statute contained “no special requirements” concern- 
ing number of inspectors assigned to each market, and that the 
act gave the Secretary the broad power to use his discretion in 
assigning tobacco inspectors. 

The Greer case should be dispositive of the matter at bar. 
Therein “one set of [tobacco] inspectors was assigned to the 
Horse Cave market and enother to the Glasgow market. After 
this assignment [under the Federal Tobacco Inspection Act] 
was made, the appellant and other Horse Cave warehousemen 
learned that an additional set of inspectors was to be assigned 
to the Glasgow market. They protested, unless a like assign- 
ment was made to the Horse Cave market, asserting that the 
discrimination would be financially ruinous to them, inasmuch 
as, with an additiona! set of inspectors, twice as many baskets 
of tobacco could be sold each day at Glasgow as could be sold 
at Horse Cave. This would result in a hegira of tobacco grow- 
ers from Horse Cave to Glasgow.” The plaintiff warehouse- 
man alleged that “he will lose commissions and fees from num- 
erous customers, who will abandon him for the Glasgow 
market; and that he will be immediately and irreparably dam- 
aged unless the appellee is enjoined from carrying out the 
order assigning additional inspectors to the Glasgow market.” 
The Court of Appeals held that “to issue injunctive process in 
the circumstances of the instant case would be to substitute the 
judgment of this Court for that of the War Food Administrator 
[now the Secretary of Agriculture] in a matter in which that 
official is. by law [under the terms of the Federal Tobacco In- 
spection Act], vested with discretion. To interfere in such case 
would be to interfere with the ordinary functions of Govern- 
ment.” Accordingly, the complaint was dismissed, and judg- 
ment was entered in favor of the defendant. From this case 
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Davis concludes in his administrative law treatise that “courts 
have held wnreviewable * * * a determination by the Secre- 
tary of Agriculture of the number of inspectors assigned to en- 
force the Tobacco Inspection Act. 4 Davis, Administrative 
Law Treatise § 28.16, p. 84 (1958). Assignment of inspectors 
is the issue in this case. It is unreviewable. 

The language of the Commodity Credit Act and the Agri- 
culture Price Support Act of 1949 further strengthens the con- 
clusion that the action of the Secretary in prescribing rules to 
govern the number of inspectors and price support services is 
not subject to judicial review. The Commodity Credit Act, 7 
U.S.C. 714b(d) authorizes the making of rules and regulations 
by the Secretary. The Agriculture Price Support Act. 7 U.S.C. 
1421(b) and 1429, specifically provides that the “* * * terms 
and conditicns of price support operations and the extent to 
which such operations are carried out, shall be determined or 
approved by the Secretary.” And that “Determinations made 
by the Secretary under this Act shall be final and conclusive 
*“**” But cf. Gonzales v. Freeman, — U.S. App. D.C. —, 
334 F. 2d 570, 575 (1964). 

In addition the terms of the Administrative Procedure Act 
leave no doubt that where administrative action is “by law 
committed to agency discretion’, it is not subject to judicial 
review. 5 U.S.C. 1009; Panama Canal Co. v. Grace Lines, Inc., 
356 U.S. 309, 317 (1958) ; Federal Home Loan Bank Board v. 
Rowe, 109 U.S. App. D.C. 140, 148, 284, F. 2d 274, 278 (1960). 

Most specifically a decision, as in the case at bar, not to re- 
peal a rule promulgated under section 4 of the Administrative 
Procedure Act, 5 U.S.C. 1003, is not judicially reviewable. 
The Legislative History of the Administrative Procedure Act, 
Sen. Doc. No. 248, 79th Congress, 2nd Session (1946) at p. 230 
shows: 


Many matters are committed partly or wholly to agency 
discretion. Thus, the courts have held that the refusal 
by the National Labor Relations Board to issue a com- 
plaint is an exercise of discretion unreviewable by the 
courts (Jacobson v. National Labor Relations Board, 
120 F. 2d 96 (C.C.A. 3d); Marine Engineers’ Beneficial 
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Assn. v. National Labor Relations Board, decided April 
8, 1943 (C.C.A. 2d), certiorari denied, 320 U.S. 777). 
In this act, for example, the failure to grant a petition 
filed under section 4(d) would be similarly unreview- 
able. {Emphasis supplied.] 


The Attorney General’s Manual on the Administrative Pro- 
cedure Act (1947) states at page 39: 


Neither the denial of a petition under Section 4(d) nor 
an agency’s refusal to hold public rule-making proceed- 
ings thereon is subject to judicial review. 


The case at bar is a classic instance of rule making which, in 
the language of the Legislative History of the Administrative 
Procedure Act. supra, pp. 12-13, is “outside the constitutional 
competence of the courts * * *” because the “courts cannot be 
empowered to fix rates * * * issue broadcasting licenses, or to 
perform any other functions involving similarly wide discre- 
tion * * *.” It falls within the fundamental principle that 
“where Congress has entrusted an administrative agency with 
the responsibility of selecting the means of achieving the statu- 


tory policy ‘the relation of remedy to policy is peculiarly a 


ym” 


matter of administrative competence . American Power Co. 
v. S.E.C., 329 US. 90, 112 (1946) citing Phelps Dodge Corp. Vv. 
Labor Board, 313 US. 177, 194 (1940). 


B. Appellants lack standing to sue in that they have no statutory right to 
inspection and price support services and fail to show invasion of any 
legally protected right. 

It is well settled that in order to maintain an action for relief 
from governmental action, a complainant must show either @ 
statute which confers standing or a direct injury to a particular, 
personal, legally protected right ofhisown. Eg., United States 
v. Storer Broadcasting Co., 351 US. 192. 198 (1956) ; Kansas 
City Power & Light Co. v. McKay, 96 U.S. App. D.C. 273, 279- 
292 295 F. 2d 924, 931-934, cert. denied, 350 U.S. 884 (1955). 

Appellants who are warehousemen have no statutory aid to 
standing. They are met by the explicit legislative history of 
the Tobacco Inspection Act which in clear terms demonstrates 
that Congress intended to legislate for the benefit and protec- 
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tion of growers, not warehousemen. Moreover there is no 
statutory language which allows suit by those “adversely af- 
fected or aggrieved.”; nothing shows an intention on the part 
of Congress “to create a statutory privilege” for warehousemen. 
Stark v. Wickard, 321 U.S. 288, 306 (1944). In contrast, the 
Congress specified that the Secretary’s determinations would 
be “final and conclusive.” Sec. 412, Agriculture Price Support 
Act, 7 U.S.C. 1429. 

House Report No. 1102, 74th Congress, 1st Session (1935) 
shows that growers were being “victimized” because of abuses 
and practices by elements within the auction system, and the 
inspection service was furnished growers by Congress as a means 
of assuring that growers would receive a fair and equitable price 
for their tobacco. It was not furnished to aid and assist ware- 
housemen in obtaining a greater volume of sales and thereby 
collect more auction fees from growers. Indeed, the report ex- 
pressly recites that one of the purposes in furnishing the service 
to growers was to eliminate certain evil practices of some ware- 
housemen who betray the interests of their grower cutomers 
for their own private profit. Appendiz, p. 26. 

Neither the Administrative Procedure Act nor Declaratory 
Judgment Act provide a statutory aid to standing. Kansas 
City Power & Light Co. v. McKay, supra, p. 14; but see, Gon- 
zales v. Freeman, supra, p. 13 (distinguishable in absence of 
statutory authority committing action to agency discretion ). 
Similarly participation in rule making pursuant to statute does 
not create standing. Sprunt & Son, Inc. v. United States, 281 
US. 249 (1930). 

Finally appellants are unable to show that the possible loss of 
commissions and loss of patronage from lack of extra inspec- 
tion service confers standing. Economic injury from competi- 
tion is not sufficient to confer standing. Tennessee Electric 
Power Co. v. Tennessee Valley Authority, 306 U.S. 118, 137- 
140 (1939); United Milk Producers of New Jersey v. Benson, 
96 U.S. App. D.C. 227, 229, 225 F. 2d 527, 529 (1955) ; accord, 
United States v. Rock Royal Co-op., 307 US. 533, 560-561 
(1939). 

The loss of patronage although alleged as a deprivation of 
property without due process does not afford a basis for stand- 
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ing. It has already been determined by the Supreme Court 
that the Tobacco Inspection Act. in so far as it authorizes limi- 
tation of sales. does not deprive warehousemen of property. 
In Currin v. Wallace, 306 U.S. 1 (1939) the Court considered 
allegations of this type of injury and stated at page i8: 


Fourth. Finally, plaintiffs invoke the due process 
clause of the Fifth Amendment. Plaintiffs are ware- 
housemen and auctioneers acting as agents for the grow- 
ers who own the tobacco and pay their commissions. 
Plaintiffs are thus in the position of contesting a regula- 
tion for the benefit of their principals because of an al- 
leged interference with their business. The Act does 
not affect their rate of charges and does not deprive them 
of any property. The growers. to be sure, may take 
their tobacco where they please. But even if it were 
assumed that the contention that the markets subject to 
the inspection provision would lose patronage could af- 
ford ground for resisting this sort of reculation, other- 
wise valid, the claim in this instance rests more on con- 
jecture than on proof. 


IL. The District Court properly entered judgment in favor of 
the Secretary of Agriculture. 


Any review of sgency action in promulgating rules and regu- 
lations must be made in light of the remarks of Mr. Justice 
Brandeis: 


[W]here the regulation is within the scope of authority 
legally delegated. the presumption of the existence of 
facts justifying its exercise attaches alike to statutes. 
to municipal ordinances, and to orders of administrative 
bodies. Pacific States Box and Basket Co. v. White, 296 
US. 176. 186 (4935). 


and in light of the comments of Mr. Justice Cardozo: 


This Court is not at liberty to substitute its own discre- 
tion for that of administrative officers who have kept 


2 The Court found an actual controversy giving the warehousemen stund- 
ing to sue on other grounds not here relevant. 
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within the bounds of their administrative powers. To 
show that these have been exceeded in the field of action 
here involved, it is not enough that the prescribed sys- 
tem of accounts shall appear to be unwise or burden- 
some or inferior to another. Error or unwisdom is not 
equivalent to abuse. What has been ordered must ap- 
pear to be “so entirely at odds with fundamental prin- 
ciples of correct accounting” (Kansas City Southern 
Ry. Co. v. United States, 231 U.S. 423, 444) as to be the 
expression of a whim rather than an exercise of judg- 
ment. American Telephone & Telegraph Co. v. United 
States, 299 U.S. 232, 236 (1936). 
Judicial review is thus limited to determining that “The Ad- 
ministrator has acted within the statutory bounds of his au- 
thority, and that his choice among possible alternative stand- 
ards adapted to the statutory end is one which a rational person 
could have made.” Federal Security Administrator v. Quaker 
Oats Co., 318 U.S. 218, 233 (1943). As the Supreme Court 
stated in National Broadcasting Company v. United States, 
319 U.S. 190, 224 (1943): 


The Regulations are assailed as “arbitrary and ca- 
pricious.” If this contention means that the Regula- 
tions are unwise, that they are not likely to succeed in ac- 
complishing what the Commission intended, we can say 
only that the appellants have selected the wrong forum 
for such 2 plea. What was said in Board of Trade v. 
United States, 314 U.S. 534, 548, is relevant here: “We 
certainly have neither technical competence nor legal 
authority to pronounce upon the wisdom of the course 
taken by the Commission.” Our duty is at an end when 
we find that the action of the Commission was based 
upon findings supported by evidence, and was made pur- 
suant to authority granted by Congress. It is not for us 
to say that the “public interest’ will be furthered or re- 
tarded by the Chain Broadcasting Regulations. The 
responsibility belongs to the Congress for the grant of 
valid legislative authority and to the Commission for its 
exercise. 


1 


A. The regulation is within the scope of authority conferred upon the 
Secretary of Agriculture under the Tobacco Inspection Act and the price 
support legislation and is in accord with the statutory purpose 
As already noted. section 14 of the Tobacco Inspection Act, 

7 USC. 511m. section 5 of the Commodity Credit Corporation 
Charter Act, 15 U.S.C. 714b(d) and section 401 of the Agri- 
culture Price Support Act of 1949, 7 U.S.C. 1421(b) authorize 
the Secretary of Agriculture to make regulations as he may 
deem necessary to effectuate the purposes of these acts. There- 
fore. here, asin American Trucking Assns.,Inc.v.Un ited States, 
344 USS. 298, 309-311 (1953), it is not necessary to consider the 
statute section by section in search of phrases authorizing limi- 
tation of inspection and price support services to those sales 
having commitments from an “adequate set of buyers.” It is 
sufficient that the regulations “are aimed at conditions which 
may directly frustrate the success of the regulation undertaken 
by Congress.” 

The regulation undertaken by Congress in the tobacco in- 
spection legislation and the price support legislation is designed 
to “secure for the grower the true market worth of his tobacco.” 
79 Cong. Rec. 11871 (1935) and H.R. Rept. No. 1102. 74th 
Congress. Ist Session (1935) as set forth in the Appendix to 
this brief, It is not limited solely to protecting the grower 
from the big buyers as suggested by appellants in their brief at 
pages 21-22. Its aim is broad enough to allow regulation 
protecting growers from warechousemen or any other condition 
which interferes with the growers ability to obtain “true 
market worth.” 

The instant regulation assures the grower that an adequate 
set of buyers will be competing for his product in a manner 
which will assure fair market value. (J.A. 77-78). 

* * * (Where there is not adequate participation by 
large buying organizations in the auction sale, the com- 
petition in bidding is appreciably lessened resulting in 
growers not receiving the true value for their tobacco. 
The interests of growers are thereby adversely affected 
and larger than normal volumes of tobacco are taken in 
under the price support programs. which adversely af- 
fects such programs. This experience [between 1947 
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and 1958 the Department of Agriculture furnished serv- 
ices without commitment of buyers] also showed that 
the furnishing of tobacco inspection and price support 
services in the absence of firm commitments from buying 
organizations caused unwarranted expense to the Gov- 
ernment and clearly established that such practice will 
not result in an established sale with sufficient buyer 
representation to afford strong and continuing competi- 
tion in the auction for the protection of the growers’ 
interests. Growers, warehousemen and the industry 
are fully aware that participation by a majority of 
the large buying organizations in a particular sale is es- 
sential for the obtaining of a fair price for the tobacco of 
growers. 


It also protects the grower from the warehouseman who now 
has a financial interest in conducting sales despite lack of rep- 
resentation. The Secretary set forth this danger in his rule 
making decision (J.A. 75): 
Prior to the inception of price support programs on @ 
Federal grade basis, the initiation of a sale. if it was to 
be profitable to the warehouseman, was contingent upon 
the degree of buyer participation, i.e.. if the tobacco did 
not sell there was no commission, and if prices were de- 
pressed or particular grades of tobacco sold at relatively 
low levels, commissions were reduced accordingly. This 
situation was changed completely in 1946 when support 
prices were made available on a Federal grade basis. 
Under the support price programs producer tobacco 
that does not sell at prices above the loan level are 
pledged under the Government loan program and the 
warehouseman receives his commission on the amount 
received thereby. Inasmuch as tobacco prices were 
continuously increasing over the years after World War 
II. with correspondingly increasing loan levels, there 
was a strong inducement from the standpoint of profit 
for establishing new markets and additional sales on old 
markets. Persons who had not previously engaged in 
the tobacco auction warehouse business entered the field. 
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New warehouses were built in designated markets and 
in communities where none existed before. 


In so far as the regulation gives the buyer some degree of 
control in the creation of new sales, it represents a rational 
choice of lesser evils by the Secretary and cannot be set aside. 
Infra, Argument IIC, p. 21. It does not create a situation in 
which the big buyers can “manipulate the market” in the sense 
discussed in the declaration of purpose of the Tobacco Inspec- 
tion Act. The regulation does not grant them any greater con- 
trol than they had after Congress first acted. Moreover, any 
agreement to refrain from purchasing may be remedied under 
the anti-trust laws. (J.A. 82). 

That the regulation does protect the grower interest in accord 
with the statutory purpose is evidenced by the submissions of 
data during the rule making. No grower supported appellants 
effort to repeal the regulation. (Record, Pls. Ex. 2). 


B. There was no procedural defect in promulgation of the regulation 
without oral hearing. 

Not until time of trial did appellants suggest any procedural 
irregularity in the proceedings before the administrative 
agency. The pretrial order is silent on procedural irregularity. 
(J.A. 12). None the less the District Court considered the 
issue and concluded that procedures were “regular and orderly, 
and consistent with the requirements of the Administrative 
Procedure Act.” (J.A. 18). 

It is a plain fact that there is no requirement for oral hear- 
ing in connection with rule making of the type involved herein. 
Neither the Tobacco Inspection Act, the Commodity Credit 
Act nor the Agricultural Price Support Act of 1949 requires 
that the administrative regulation be based on evidence ad- 
duced at a public hearing. Under the Tobacco Inspection Act 
7 USC, 511m the Sceretary is authorized to hold such hear- 
ings as he deems necessary to effectuate the purposes of the 
act. [Emphasis supplied. ] 

The Administrative Procedure Act, 5 U.S.C. 1003 does not 
require oral hearing on rule making. It only specifies partici- 
pation of interested parties after notice “through submission 
of written data, views or arguments with or without opportunity 
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to present the same orally in any manner.” [Emphasis sup- 
plied. ] 

Appellants received all procedural protections to which they 
were entitled. They had notice of the rule making both con- 
structive and actual. 26 F.R. 6625 (1961) and Tr. 88. More- 
over, despite the objections of appellee, appellants were al- 
lowed to subpoena witnesses and take testimony on the pro- 
priety of the regulation after institution of the law suit.’ The 
submission of such testimony to the court surely moots any 
allegation that the procedures were fatally defective for lack 
of oral hearing. 


C. The regulation issued by the Secretary has rational basis and is a rea- 
sonable exercise of discretion with which appellants can comply and for 
which the Court should not substitute its judgment 


The reasonableness of the regulation requiring the commit- 
ment of an “adequate set of buyers” before a sale may be held 
seems self-evident. As set forth supra, p. 18, the Secretary 
of Agriculture in his unique experience found that in the ab- 
sence of an adequate set of buyers, the grower did not receive 
true value. He also found that in the absence of any require- 
ment for commitment from the buyers, the numerous requests 
for additional sets of inspectors for new sales strained his facili- 
ties unduly and subverted the purpose of the legislation which 
he was charged with administering because buyers who were 
not cominitted did not appear and tobacco sold on these addi- 
tional sales at less than fair value. (J.A. 76-77). 

The need for a commitment requirement has succintly 
stated during hearings on a proposed repeal of the commitment 
requirement before a sub-committee of the House of Repre- 
sentatives: 


For a number of years, the U.S. Department of Agri- 
culture had no strong definite policy controlling the as- 


*In the view of appellee, the court below should not have considered any 
evidence not adduced before the administrative agency. Judicial review of 
rule making, in so far as it is reviewable, is not a trial dc novo. National 
Braodeasting Co. v. United States, 319 UsS. 190, 227 (1943). “The uppro- 
priate remedy is to apply for rehearing before him or to institute new pro- 
ceedings [before the Secretary)". Tagg Bros & Moorehead v, United States, 
280 U.S. 420, 443 (1980). 
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signment of inspectors to additional sales. As a result 
of this situation, inspectors were assigned to a number 
of new markets and for additional sales on established 
markets including the markets at Danville, Va., and 
Winston-Salem, N.C. And, in a number of instances, 
this caused sales to operate without adequate buying 
power to protect either the growers or the loan program. 
The record is clear that the operation of these sales re- 
sulted in a substantial lower price to the growers and 
the placing of a much larger amount of tobacco under 
loan than would have otherwise been the case [italic 
supplied]. Hearings before the Subcommittee on To- 
baeco of the Committee on Agriculture, House of Repre- 
sentatives, 87th Cong., lst Sess. (August 16, 1961), 
p. 15. [Emphasis supplied. ] 


Appellants do not challenge these findings. 

The type of commitment requirement selected by the Secre- 
tary of Agriculture to solve the problem is not unreasonable. 
It hinges on the definition of an “adequate set of buyers” and 
a “bona fide auction sale.” These terms are approximately 
the same as the terms used in prior regulations. They have a 
meaning within the industry which ante-dates the federal reg- 
ulation. See Townsend v. Yeomans, 301 U.S. 441, 444 (1937). 

Appellants have neither facts nor reason with which to sup- 
port their contentions that this regulation cannot be complied 
with and is therefore arbitrary. First, commitments from buy- 
ing organizations can be obtained. During the rule making and 
the application for additional inspection and price support serv- 
ices, appellants failed to show that buyers would not commit 
themselves. The sum total of the testimony elicited in hear- 
ings on the application added up to a statement that buying 
organizations cannot and will not give commitments to partici- 
pate in unneeded additional sales. (J.A. 79-80 and 94). Dur- 
ing the proceedings before the District Court, appellants also 
failed to show that buyers do not commit themselves. Two of 
the three buyers who were deposed stated that their organiza- 
tions gave commitments. The third had no firm policy against 
commitment. Testimony set forth supra, p. 6. Second, ap- 


pellants flail at windmills when they suggest that the regula- 
tion is unreasonable because the amount of tobacco purchased 
by any one buyer is deemed a trade secret. Appellants’ Br., 
pp. 17-18. The regulation does not require that the appli- 
cant for additional services prove the volume of tobacco pur- 
chased by each person from whom he hasa commitment. (Reg- 
ulations of Secretary 29.3e, J.A. 68 and supra, p. 9). The 
Secretary of Agriculture has this information. His representa- 
tive so stated on deposition (J.A. 38) : 
By Mr. DuLany: 

Q. Mr. Grange, I would like to refer to paragraph 11 
on page 4 of the complaint which was denied by the 
answer of the defendant. 

With reference to that allegation I would ask you 
whether the Secretary of Agriculture has available to 
him sufficient information to determine which buyers 
may reasonably be expected to purchase two-thirds of 
the total United States production of flue-cured tobacco, 
the type sold on the Danville and Winston-Salem 
markets. 

A. Yes. 


Under the regulation the Secretary supplies this so called 
“trade secret” information and data. 

Moreover the Secretary in his expertise has “knowledge and 
belief that there is very good information available within the 
tobacco industry as to the relative purchases by different firms. 
As one example, the petition originally submitted by the plain- 
tiffs listed quantities of tobacco purchased by each firm of the 
Danville market during the 1960 season.” (J.A. 39). Ap- 
pellants know in general terms when the buyers from whom 
they have commitments purchase the requisite two-thirds. 

In the circumstances at bar the Secretary chose among com- 
_peting interests and the court must weigh heavily his expertise 

‘ek the administrator in his field. Under no circumstances can 
the court substitute its decision for that of the authority to 
which Congress delegated the choice. Judge Learned Hand 
sitting as Circuit Judge on a three-judge court made a clear 
statement of the law in the case of the National Broadcasting 
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Co. v. United States, 47 F. Supp. 940, 946-947 (1942), affirmed, 
319 U.S. 190 (1943). His statement is dispositive of this case. 

In summary where a matter involves conflicting considera- 
tions calling for application of the Secretary’s familiarity with 
the problems of the industry subject to ttfregulation, the courts 
will consider the Secretary’s exercise of its’expertise in the field 
a weighty factor supporting #s regulatory action. American 
Trucking Associations, Inc. v. United States, 344 U.S. 298, 314 
(1953). Particularly in such circumstances, it is no valid ob- 
jection to the regulation that experts might disagree over the 
particular choice made by the agency. Mitchell v. Budd, 350 
US. 473. 480. reh. denied, 351 U.S. 984 (1956). Nor under 
such circumstances wiil the courts substitute their judgment 
for that of the authority charged with responsibility under the 
statute. Federal Security Administrator v. Quaker Oats Co., 
318 US. 218. 227 (1943); Continental Distilling Corp. Vv. 
Humphrey, 95 US. App. D.C. 104, 109, 220 F. 2d 367, 372 
(1954) ; Gibson Wine Co. v. Snyder, 90 U.S. App. D.C. 135, 140, 
194 F. 2d 329, 334 (1952). It is enough that the choice, 
adapted to uccomplishment of the statutory end, is one that a 
rational person could reasonably have made. Federal Security 


Administrator v. Quaker Oats, Co., supra, 318 US. at 233; Wil- 
lapoint Oysters v. Ewing, 174 F. 2d 676, 695 (9th Cir. 1949). 


CONCLUSION 


For these reasons it is respectfully submitted that the judg- 
ment of the District Court in favor of the Secretary of Agricul- 
ture should be affirmed. 

Davin C. ACHESON. 
United States Attorney. 
Frank Q. NEBEKER. 
JupaH Best, 
Sytvra Bacon, 
Assistant United States Attorneys. 
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APPENDIX 


Excerpts from House Report No. 1102, 74th Congress, Ist 
Session (1935) on the Tobacco Inspection Act: 


The first provision of the bill, which applies to tobacco 
sold on whet are known as auction markets, has for its 
objects (1) the grading of the growers’ tobacco by Gov- 
ernment graders before sale so they will know what 
grades they are offering for sale, and (2) furnishing the 
growers with @ daily and weekly market news service 
so they will know what the different grades of tobacco 
are bringing, and thus put them in position intelligently 
to accept or reject sales. [Emphasis supplied.] (page 
1); 

* * * * * 

The possession of grade and price information by the 
buyers, and the lack of it on the part of the growers, 
places the growers under a severe handicap in the mar- 
keting of their tobacco and opens the way to abuses and 
practices by which farmers are victimized. The picture 
is simply this: Here is a farmer offering his tobacco for 
sale throuch a warchouse at the rate of a basket every 10 
seconds, at public auction, to the highest bidder, without 
the grade being first established and without knowing 
what similar tobacco is bringing. On the other hand 
we have the purchaser who is an expert judge of tobacco, 
who has a well-established private system of grades, 
and who is in possession of all available information 
with respect to quality and price. Jt is the thought of 
the committee that if the purchaser needs an expert in 
qrades in order to protect his interest in the sale the 
growers should be accorded the same protection. [Em- 
phasis supplied.] (page 2). 


* * 


(25) 
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(2) Under the present system speculators, com- 
monly known “pinhookers,” operate on every market. 
Some warehousemen, although claiming to represent 
the farmers, also indulge in this practice. These specu- 
lators, who are experts in tobacco grades, take advantage 
of opportunities to buy tobacco at less than its real 
value. They then resell the tobacco, usually in the 
same warehouse but at a later date, for a profit. They 
are able to buy the tobacco at a bargain because the 
grower does not know the grade. The profit made by the 
“pinhooker” and the speculating warehouseman right- 
fully belongs to the grower. It is believed the grading 
bill would practically eliminate this class of speculators. 


* * * * * 


(3) Another criticism of the present system is that 
“aarehouse pets”—usually large growers and men of 
influence—are to be found on every market and receive 
favored treatment at the expense of less fortunate 
growers. That is to say, these “pets” stand in with 
warehousemen. and buyers, and usually receive prices 


for their tobacco in excess of the prevailing price level. 
Then when the small growers’ tobacco is offered for sale 
the price is hammered down and the small grower re- 
ceives a lower price in order to pay the “pet” and main- 
tain the average price level. 

It is believed that the inspection bill will largely elimi- 
nate these evils. [Emphasissupplied.] (Page 3.) 


* * * ° ° 


Some of the benefits resulting to the grower under the bill 
are believed to be— 


(a) That the application of tobacco-inspection serv- 
ice would have a marked influence in bringing about a 
more uniform price for tobacco of like quality. 

(b) That the possibility of speculators making large 
profits by buying tobacco in the auction and reselling 
it to the buyers would be greatly reduced, and as evi- 
dence of this fact speculators generally and some ware- 
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housemen strongly oppose the official inspection of 
tobacco. [Emphasis supplied.] 


* * * * * 


(d) That the standard grade placed on a lot of to- 
bacco together with the daily and weekly tobacco price 
reports would give farmers a definite guide which can 
be used by them in determining whether or not to accept 
bids offered. With such information, a farmer is not 
likely to accept a bid which is materially below the 
market price. 


* * * * * 


(f) That the standard grades will serve as a guide to 
farmers in sorting their tobacco for market. Such 
grades form the foundation upon which farmers gen- 
erally can be instructed in the classing of the tobacco, 
and statistics on the average prices by grades show con- 
clusively the advantages of proper sorting. The larger 
buying firms have expressed their general approval of 
educational work along these lines, which would be of 
benefit to the farmers as well as the buyers.” (Page 4.) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,718 


THE DANVILLE TOBACCO ASSOCIATION, 
A Corporation, et al., 


Appellants, 
Vv. 
ORVILLE L, FREEMAN, 
Secretary of Agriculture, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


Appellee's counsel contend in their brief that the District Court 
lacked jurisdiction over the subject matter of this litigation. As a basis 
for this contention, appellee's counsel assert (a) that "the Secretary of 
Agriculture's exercise of expertise in making rules regulating | tobacco 
inspection and price support services is not subject to judicial | review" 
and (b) that "appellants lack standing to sue" on the alleged ground 


"that they have no statutory right to inspection and price support serv- 
ices" and that they have failed to "show invasion of any legally protected 
right." The purpose of this reply brief is to answer,and we hope cor 
trovert, these two propositions. 


IL 


Rule Making by the Secretary of Agriculture Under 

the Tobacco Inspection Act and Commodity Credit 

Corporation Act is Subject to Judicial Review 

Appellee asserts that "Congress has designated the Secretary of 

Agriculture as the exclusive judge of the manner in which tobacco in- 
spection and price support services shall be rendered to growers in the 
tobacco industry;"’ and that under the Agriculture Price Support Act the 
"* * * terms and conditions of the price support operations and the ex- 
tent to which such operations are carried out shall be final and conclu- 


sive * * *" (italics supplied by appellee). Appellee then points out that 
the statutes do not specifically provide for judicial review and asserts 
that there can be no judicial review here on the ground that administra- 
tive action under the statutes in question has been “by law committed 


to agency discretion." 


It is true that under the Administrative Procedure Act administra- 
tive action "by law committed to agency discretion" is not subject to 
judicial review, 5 USC 1009, Panama Canal Company v. Grace Lines, 
Inc., 356 U.S. 309, 317 (1958). But this is not such a case. As this 
Court has pointed out in an analysis of the Administrative Procedure 
Act (See Air Lines Dispatchers Association v. National Mediation Board, 
89 U.S. App. D.C. 24, 28, 189 F.2d 685 (1951) ), the Senate Committee 
reporting the bill which subsequently became law said: 


"Legislative intent to forbid judicial review must 
be, if not specific and in terms, at least clear, con- 
vincing and unmistakable under this bill. The mere 
fact that Congress has not expressly provided for 


judicial review would be completely immaterial." 
(Senate Document No. 248, 79th Congress, 2nd Ses- 
sion, page 368.) 


The short answer to appellee's contention is that the statutes here 
in question do not show legislative intent to commit administrative ac- 
tion to agency discretion, and accordingly do not preclude judicial re- 
view. A decision of the Supreme Court of the United States construing 
the Tobacco Inspection Act and a recent decision of this Court constru- 
ing the Agriculture Price Support Act make this clear. In Currin Vv 
Wallace, 306 U.S. 1, 17 (1939), the Supreme Court upheld the constitu- 
tionality of the Tobacco Inspection Act and in so doing specifically de- 
clared that the Secretary of Agriculture did not have "unfettered dis- 
cretion" under the Act. The Court said: | 


"The Secretary of Agriculture is authorized to 
designate those markets where tobacco bought and 
sold thereon at auction moves in commerce. This 
calls for the ascertainment of a fact. The inten- 
tion of Congress is clear that markets thus ascer- 
tained shall be designated subject to the prescribed 
conditions and as rapidly as facilities for inspec- 
tion are available. We find no unfettered discre- 
tion lodged with the administrative officer "' (ital- 
ics supplied) ! 


lin the context of this decision Greer v. Cline, 148 F.2d 380 (CCA 6 1945), 
cited by appellee, is of no significance on the issue before the court. There 
the court declined to grant an injunction sought by a tobacco warehouseman 
against the War Food Administrator to prevent him from assigning additional 
tobacco inspectors to another city unless he assigned a like number of inspec- 
tors to the town of Horse Cave, Kentucky. The court said that to "issue in- 
junctive process" in such a case "would be to substitute the judgment of this 
Court for that of the War Food Administrator in a matter in which that official 
is by law vested with discretion." The language of this opinion must be read 
in the light of the relief sought. No court would be justified in helping:a plain- 
tiff to be a "dog in the manger." 


In the very recent case of Gonzales v. Freeman, __ U.S. App. D.C. 
__, 334 F.2¢ 570 (decided May 7, 1964), this Court had before it the 
question as to whether or not Congress had precluded judicial review 
under the Agriculture Price Support Act, 7 USC 1421, et seq. This 
Court there considered the same contention which is urged by appellee 
in the case at bar, namely, that determinations made by the Secretary 
under the Act were committed to agency discretion and were therefore 
not reviewable by the courts. This Court flatly rejected appellee's con- 
tention. We quote two sentences from Judge Burger's careful discus- 
sion of the whole problem: 
"Action challenged as a denial of due process 
--whether substantive in the sense of being arbi- 
trary or by capricious classification, or procedural 
in the sense of denying minimum safeguards--could 
be immune from judicial review, if ever, only by the 
plainest manifestation of congressional intent to that 
effect.” 
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" * * * Nothing in the statute confers unre- 
viewable finality on determinations of the Secretary 
as to questions of the scope of his congressional 
authority or of the requisite procedural safeguards." 


Finally on this point, we submit that interpretative rules and 
regulations adopted by an administrative agency are appropriately al- 
ways the subject of judicial review. As this Court said in Functional 


Music, Inc v. Federal Communications Commission, 107 U.S. App. 
D.C. 34, 37, 274 F.2d 543, 546 (1958): 


" * * * unlike adjudicatory orders, administrative 
rules and regulations are capable of continuing 
application; limiting the right of review of the 
underlying rule would effectively deny many 
parties ultimately affected by a rule an opportunity 
to question its validity." 


0 
Appellants Have Standing To Sue 


Appellee contends that the court is without jurisdiction in this case 
because (a) appellants "have no statutory right to inspection and price 
support services" and (b) they have failed "to show invasion of any legal- 
ly protected right." (Appellee's brief 14). : 


But the right of tobacco warehousemen to sue under the Tobacco 
Inspection Act has already been specifically upheld by the court's. The 
Supreme Court in Currin v. Wallace, 306 U.S. 1 (1939), declared that 
tobacco warehousemen did have legal standing to complain of alleged 
unconstitutionality of the Tobacco Inspection Act, and ergo this would 
include the right to attack invalid regulations issued under the Act. The 
court accepted the reasoning applied by the United States Court of Ap- 
peals for the Fourth Circuit in its opinion in the same case (Wallace v. 
Currin, CCA 4, 95 F.2d 856, 863 (1938) ). There Judge Parker said: 


"We do not think * * * that * * * we would be 
justified in holding that complainants are without 
standing to question the Act. If it is unconstitu- 
tional, as they contend, they have a right to oper- 
ate their business without complying with it; and, 
if they should attempt to do this, they would incur 
penalties which would be ruinous to them in the 
event that it should be upheld. Under such circum- 
stances they are entitled to injunctive relief if the 
court is of opinion that it is unconstitutional. Ex 
parte Young, 209 U.S. 123, 146, 28 S.Ct. 441, 52 
L.Ed. 714, 13 L.R.A., N.S., 932, 14 Ann. Cas. 764; 
Stafford v. Wallace, 258 U.S. 495, 512, 42 S.Ct. 
397, 400, 66 L.Ed. 735, 23 A.L.R. 229; Terrace v. 
Thompson, 263 U.S. 197, 215, 44 S.Ct. 15, 18, 68 
L.Ed. 255; Tyson & Brother United Theatre Ticket 
Offices v. Banton, 273 U.S. 418, 428, 47 S.Ct. 426, 
427, 71 L.Ed. 718, 58 A.L.R. 1236. If it be argued 
that they would sustain little damage by complying 


with the act, the answer is that one need not comply 
with an act if it be unconstitutional, and should not 
be required to abandon what he believes to be his 
right because a mistake in judgment in that regard 
might prove ruinous to him. In addition to this, 
there is unquestionably an actual controversy bet- 
ween the parties entitling complainants to relief 
under that salutary statute of recent enactment, the 
Declaratory Judgment Act, Jud. Code § 274 d, as 
amended, 28 U.S.C.A. § 400. Aetna Life Ins. Co. 
v. Haworth, 300 U.S. 227, 57 S.Ct. 461, 81 L.Ed. 
617, 108 A.L.R. 1000; Stephenson v. Equitable 
Life Assur. Soc., 4 Cir., 92 F.2d 406, 409." 

The quotation from the Supreme Court's opinion in Currin v. 
Wallace, supra found on page 16 of appellee's brief, has no application 
to the case at bar. The pertinent portion of the Court's opinion, cited 
by appellee, is as follows: 

"Finally plaintiffs invoke the due process clause 
of the Fifth Amendment. Plaintiffs are warehousemen 
and auctioneers acting as agents for the growers who 
own the tobacco and pay their commissions. Plaintiffs 
are thus in the position of contesting a regulation for 


the benefit of their principals because of an alleged 
interference with their business.” 


In the instant case appellants, as agents for the growers, are con- 
testing a regulation which was issued not for the benefit of their prin- 
cipals, but for the benefit of the large tobacco buying companies against 
whose machinations the statute was designed to afford protection. Ap- 
pellants are in fact acting for and not contrary to the interests of their 
principals. 


It is submitted that the trial court properly held in its conclusions 
of law (J.A. 18) that "the court has jurisdiction over the subject matter 
of this action." 


CONCLUSION 


For the above reasons hereinabove set forth, it is respectfully sub- 
mitted that the decision of the trial court should be reversed and the 
regulations herein attacked declared to be void. 
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